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Rulings on defendant's requested instructions 
Objections to charge 
Judge’s charge to jury 

Excerpts from Government's Exhibit 3 


Judgment, Cr. No. 1010-61 
Judgment, Cr. No. 202-65 

Notice of Appeal, Cr. No. 1010-61 
Notice of Appeal, Cr. No. 202-65 


(iii) 


EXCERPTS FROM DOCKET ENTRIES 
IN CR. NO. 1010-61 


Presentment and indictment filed (12 Counts). 


x** * 


Motion of defendant to dismiss indictment, Affi- 
davit, Exhibit A and B, Memorandum of Points and 
Authorities in support of motion to dismiss Indict- 
ment, filed. 


* kk 


Motion of defendant for dismissal of indictment, 
heard and denied. 


* KOK 


Verdict: Guilty as charged; Sentenced to a fine of 
$10,000.00 on each of counts one through twelve or 
$120,000.00 in the aggregate. 


** OK 


Certified copy of Judgment from the U.S. Court of 
Appeals reversing case and remanding same to the 
District Court with instructions to grant a new 
trial if the government shall request it. or, absent 
such a request, to enter a Judgment of Acquittal, 
filed. Opinion, filed. 


“ee 
Oral motion of government for a new trial heard 
and granted; Trial date set for the week of 3-15-65. 


Oral motion of defendant to dismiss the indictment 
for lack of a speedy trial heard and denied. 


xk oe 


Motion of government for consolidation with Cr. 
Case No. 202-65, filed. 


Order consolidating cases for trial, filed. 
McGuire, C. J. 


Motion to advance trial, and Points & Authorities 
in support thereof, filed. 


(tv) 


Excerpts From Docket Entries in Cr. No. 1010-61 


Apr.2 - Motion of defendant to advance for trial referred 
for hearing to the Chief Judge of the Court. 
Hart, J. 


Motion of Defendant to advance case for trial 
heard and denied. McGuire, Cade 


= ** 


Jurors sworn on voir dire; Jury and four alternate 
jurors sworn. 


~—** 


Verdict: Guilty as indicted; (in Criminal Case No. 
1010-61 and Cr. 202-65). Jury polled. 

=** 
Sentence: The defendant, Communist Party of the 
United States of America is ordered to pay a fine 
of ten thousand dollars ($10,000) on each of the 
counts in the indictment in Criminal No. 1010-61, 
a sum one hundred and twenty thousand dollars 
($120,000); and a fine of ten thousand dollars 
($10,000) on each of the counts in the indictment 
in Criminal Case No. 202-65, a sum of one hun- 
dred and ten thousand dollars ($110,000). 


ee 


- Notice of Appeal, filed. 


EXCERPTS FROM DOCKET ENTRIES 
IN CR. NO. 202-65 


- Presentment and indictment filed (12 Counts). 


Died 


Motion of government to consolidate this case with 
Criminal Case No. 1010-61, filed. 


Arraigned, plea not guilty entered by defense coun- 
sel. Motion of government for consolidation of 
202-65 and 1010-61 heard and granted; Order con- 
solidating cases for trial, filed. 


ad 


(vy) 


Excerpts From Docket Entries in Cr. No. 202-65 


Mar. 24 - Motion of defendant to advance trial, filed. Motion 
to dismiss indictment and Points & Authorities in 
support thereof filed. 


* eK 


- Motion of defendant to advance for trial referred 
for hearing to the Chief Judge of the Court; Motion 
of defendant to dismiss indictment, for hearing on 
qualifications of grand jurors, and for bill of par- 
ticulars, heard, argued and denied. Hart, J. 


- Motion of defendant to advance case for trial heard 
and denied. McGuire, C. J. 


* OK Ok 


Oral motion of defendant to dismiss indictment ar- 
gued and denied; Oral motion by defendant to com- 
pel government to elect between Count 12 in Crim- 
inal No. 1010-61 and Count 12 in Criminal No. 202- 
65 argued and granted; Government elects to pro- 
ceed on Count 12 of indictment in Criminal No. 
1010-61. 


eee 


Jurors sworn on voir dire; Jury and four (4) alter- 
nate jurors sworn. 


**e x 


Verdict: Guilty as indicted; (in Criminal Case No. 
1010-61 and Cr. 202-65). Jury polled. Sentence: 
The Defendant, Communist Party of the United 
States of America is ordered to pay a fine of ten 
thousand dollars ($10,000) on each of the counts in 
the indictment in Criminal No. 1010-61, a sum of 
one hundred and twenty thousand dollars ($120,000); 
and a fine of ten thousand dollars ($10,000) on each 
of the counts in the indictment in Criminal Case 
No. 202-65, a sum of one hundred and ten thousand 
dollars ($110,000). 


“ee 


Nov. 26 - Notice of appeal, filed. 


INDICTMENT IN CR. NO. 1010-61 
(Filed Dec. 1, 1961) 


The Grand Jury charges: 
COUNT I 


1. That all times mentioned herein the Communist 
Party of the United States of America, herein indicted 
and made the defendant, was an unincorporated associa- 
tion having its principal headquarters within the City of 
New York and has been an "organization" as defined in 
50 U.S.C. 782 (Section 3 ofthe Subversive Activities Con- 
trol Act of 1950, 50 U.S.C. 781, et seq., hereinafter re- 
ferred to as the "Act"). 


2. That on or about April 20, 1953, the Subversive 
Activities Control Board, after hearings on a petition 
filed by the Attorney General of the United States pursu- 
ant to Section 13(a) of the Act, issued its findings conclud- 
ing the Communist Party of the United States of America, 
the defendant herein, to be a Communist -action organiza- 
tion within the meaning ofthe Act, and ordered the said 
Communist Party of the United States of America to reg- 
ister withthe Attorney Generalin the manner prescribed 
by Section 7 of the Act. The aforesaid order of the Sub- 
versive Activities Control Board became final, pursuant 
to the provision of Section 14(b)(4) of the Act, on October 
20, 1961 and notice to that effect was published in the 
Federal Register on October 21, 1961. 


3. That the Communist Party of the United States of 
America was thereby required by the said final order of 
the Subversive Activities Control Board and by the Act 
to register and file a registration statement as a Com- 
munist-action organization with the Attorney General on 
or before November 20, 1961. 


4. That at no time up to and including the return of 
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this indictment has the Communist Party of the United 
States of America registered and at no time has it filed 
a registration statement with the Attorney General of the 
United States, in the District of Columbia and within the 
jurisdiction of this Court, as a Communist-action organ- 
ization as required by the Act. 


5. That the Communist Party of the United States of 
America. the defendant herein, willfully and unlawtully 
failed to register with the Attorney General oithe United 
States on or before November 20, 1961, in the District of 
Columbia and within the jurisdiction of this court, as a 
Communist-action organization as required by Section 7 
of the Act. 


In violation of 50 U.S.C. 786 and 794. 
COUNT I 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, and 4 of the first count of 
this indictment. 


1. That on the 21st day of November, 1961, the Com- 
munist Party of the United States of America, the de- 
fendant herein, willfully and unlawfully failed to register 
with the Attorney General of the United States, in the 
District of Columbia and within the jurisdiction of this 
Court, as a Communist-action organization as required 
by Section 7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 


COUNT OI 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, and 4 of the first count of 
this indictment. 


1. That on the 22nd day of November, 1961, the Com- 
munist Party of the United States of America, the de- 
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fendant herein, willfully and unlawfully failed to register 
with the Attorney General of the United States, in the 
District of Columbia and within the jurisdiction of this 
Court, as a Communist-action organization as required 
by Section 7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
COUNT IV 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, and 4 of the first count of 
this indictment. 


1. That on the 23rd day of November, 1961,the Com- 
munist Party of the United States of America, the defend- 
ant herein, willfully and unlawfully failed to register with 
the Attorney General of the United States, in the District 
of Columbia and within the jurisdiction of this Court. as 
a Communist-action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 


COUNT V 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, and 4 of the first count of 
this indictment. 


1. That on the 24th day of November, 1961, the Com- 
munist Party of the United States of America, the defend- 
ant herein, willfully and unlawfully failedto register with 
the Attorney General of the United States, in the District 
of Columbia and within the jurisdiction of this Court, as 
a Communist-action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
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COUNT VI 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, and 4 of the first count of 
this indictment. 


1. That on the 25th day of November, 1961,the Com- 
munist Party of the United States of America, the defend- 
ant herein, willfully and unlawfully failed to register with 
the Attorney General of the United States, in the District 
of Columbia and within the jurisdiction of this Court, as 
a Communist-action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
COUNT VII 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, and 4 of the first count of 
this indictment. 


1. That on the 26th day of November, 1961, the Com- 
munist Party of the United States of America, the defend- 
ant herein, willfully and unlawfully failed to register with 
the Attorney General of the United States, in the District 
of Columbia and within the jurisdiction of this Court as 
a Communist-action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 


COUNT VIII 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, and 4 of the first count of 
this indictment. 


1. That onthe 27th day of November, 1961, the Com- 
munist Party of the United States of America, the de- 
fendant herein, willfully and unlawfully failed to register 
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with the Attorney General of the United States, in the 
District of Columbia and within the jurisdiction of this 
Court, as a Communist-action organization as required 
by Section 7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
COUNT IX 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, and 4 of the first count of 
this indictment. 


1. That on the 28th day of November, 1961, the Com- 
munist Party of the United States of America, the defend- 
ant herein, willfully and unlawfully failed to register with 
the Attorney General of the United States, in the District 
of Columbia and within the jurisdiction of this Court, as 
a Communist -action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 


COUNT X 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, and 4 of the first count of 
this indictment. 


1. That on the 29th day of November, 1961, the Com- 
munist Party of the United States of America, the defend- 
ant herein, willfully and unlawfully failedto register with 
the Attorney General of the United States, in the District 
of Columbia and within the jurisdiction of this Court, as 
a Communist-action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
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COUNT XI 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, and 4 of the first count of 
this indictment. 


1. That onthe 30th day of November, 1961, the Com- 
munist Party of the United States of America, the defend- 
ant herein, willfully and unlawfully failedto register with 
the Attorney General of the United States, in the District 
of Columbia and within the jurisdiction of this Court, as 
a Communist-action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
COUNT XII 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, and 4 of the first count of 
this indictment. 


1. That the defendant, the Communist Party of the 
United States of America, from on or about November 
20, 1961 and continuously thereafter to the day of the re- 
turn of this indictment has willfully and unlawfully failed 
to file with the Attorney General of the United States, in 
the District of Columbia and within the jurisdiction of 
this Court, a registration statement as required by Sec- 
tion 7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 


MOTION TO DISMISS INDICT MENT 
IN CR. NO. 1010-61 


(Filed Jan. 5, 1962) 


The defendant moves to dismiss the indictment and 
each of its counts on the following grounds: 


1. The statutory provisions on which the indictment 
is based, 50 U.S.C. 786 and 794, on their face and as ap- 
plied, violate the Fifth Amendment privilege against self- 
incrimination of defendant's officers and members, which 
privilege defendant hereby claims and asserts on their 
behalf. 


2. 50 U.S.C. 786 and 794, ontheir face and as applied, 
otherwise violate the Constitution, including the First, 
Fifth, Sixth and Eighth Amendments, Art. I, sec. 9, cl. 
3, and Art. ITI, sec. 2, cl. 3. 


3. The indictment and each of its counts do not state 
facts sufficient to constitute an offense against the United 
States. 


4. The regulations and forms prescribed by the At- 
torney General for the registration of, and the filing of 
registration statements by, Communist-action organiza- 
tions are not authorized by law and are contrary to law. 


5. The indictment was not found by a properly consti- 
tuted grand jury or by a sufficient number of qualified 
and unbiased grand jurors, for the reason that thirteen 
of the twenty-three grand jurors were employees of the 
federal government and two others were retired employ- 
ees of the federal government. 


In support of paragraph 1 of this motion, defendant 
refers to the annexed affidavit of John J. Abt. In sup- 
port of paragraph 5 of this motion, defendant refers to 
the Affidavit and Offer of Proof of Joseph Forer, filed 
herewith. 
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AFFIDAVIT IN SUPPORT OF MOTION TO 
DISMISS INDICTMENT IN CR. NO. 1010-61 


(Filed Jan. 5, 1962) 


District of Columbia. ss: 


John J. Abt. being duly sworn. deposes and says as 
follows: 


1. Iam one of the attorneys for the defendant in the 
above action and have represented the defendant through- 
out the administrative and judicial proceedings which 
eventuated in the final order of the Subversive Activities 
Control Board, referred to in the indictment. 


2. On November 10, 1961, the defendant, the Com- 
munist Party of the United States, mailed a letter by reg- 
istered mail to the Assistant Attorney General, Internal 
Security Division, Washington 25, D.C. A true copy of 
this letter is attached hereto marked Exhibit A.* This 
letter was received in the Internal Security Division of 
the Department of Justice on November 11, 1961 as evi- 
denced by the return registry receipt. 


3. On November 17, 1961, J. Walter Yeagley, Assist- 
ant Attorney General, Internal Security Division, sent a 
telegramtothe defendant, atrue copy of which is attached 
hereto, marked Exhibit B.* Thistelegram was received 
by the defendant on November 18, 1961. 


/s/ John J. Abt. 


Subscribed and sworn to before me this 15th day of 
December, 1961. 


/s/ Mary E. Rosenthal 
Notary Public 


My Commission Expires August 31, 1964 


* [These exhibits are not printed here. They are the 
same as Exhibits A and B to Government's trial Ex- 
hibit 25, printed infra, pp. 125, 126.] 


PROCEEDINGS IN OPEN COURT, CR. NO. 1010-61 
Dec. 14, 1964 


THE DEPUTY CLERK: United States versus The 
Communist Party, Criminal No. 1010-61. 

MR. CONLIFF: May it please the Court, the Govern- 
ment atthis time has a Mandate from the Appellate Court 
to present. 

This is in Criminal No. 1010-61 which was entitled in 
the United States District Court for the District of Col- 
umbia, United States versus The Communist Party. 

The mandate of the Appellate Court reverses the judg- 
ment in this Court and remands the case to the District 
Court with instructions to grant a new trial or, absent 
that, to enter a judgment of acquittal. 

At this time, the Government formally asks that the 
Court grant a new trial and we ask that a trial date be 
set, Your Honor. 

MR. FORER: If the Court please, I represent the de- 
fendant in this case and I ask that the trial date be set at 
the earliest possible opportunity in view of the fact that 
the indictment here is three years old. 

THE COURT: The fact the indictment is three years 
old, there has been a lot of activity during the three years 
and as of today. 

MR. FORER: The Court of Appeals' decision was rer 
dered one year ago, December 7, 1963. 

THE COURT: When was the decision rendered inthis 
Court ? 

MR. FORER: The verdict was December 17, 1962. 

THE COURT: All right. When was the appeal per- 
fected? 

MR. FORER: The Court of Appeals reversed -- 

THE COURT: I did not ask that question. When was 
the appeal perfected? 

MR. FORER: I don't know. 

THE COURT: When did the Court of Appeals hear the 
case, or what was the date of the reversal? 

MR. FORER: December 7, 1963. 


10 
Proceedings, Cr. No. 1010-61, 12/14/64 

THE COURT: And, therefore, it was in the Court of 
Appeals a year. 

MR. FORER: Yes. 

The Government then petitioned the Supreme Court 
for certiorari which was denied on June 8, 1964 so the 
Government has had six months within which to request 
the new trial. They have requested it now and all Iam 
asking is that it be given an early date. 

THE COURT: I cannot do that because of the exigen- 
cies we have in this Court. The Communist Party is an 
entity but it is not going out of business -- 

MR. FORER: Not on account of this case, no. 

THE COURT: With that intelligence before me, Iwill 
put it down for the week of March 15th, 1965. 

MR. FORER: I move to dismiss on the ground of lack 
of a speedy trial. 

THE COURT: Denied. 


INDICTMENT IN CR. NO. 202-65 
(Filed Feb. 25, 1965) 


COUNT ONE 


1. That at all times mentioned herein the Communist 
Party of the United States of America, herein indicted 
and made the defendant, was an unincorporated associa- 
tion having its principal headquarters within the City and 
State of New York and has been an "organization" as de- 
fined in 50 U.S.C. 782 (Section 3 of the Subversive Activ- 
ities Control Act of 1950, 50 U.S.C. 781, et seq., herein- 
after referred to as the "Act."’) 


2. That on or about April 20, 1953, the Subversive 
Activities Control Board, after hearings on a petition 
filed by the Attorney General of the United States pursu- 
ant to Section 13(a) of the Act, issued its findings conclud- 
ing the Communist Party of the United States of America, 
the defendant herein, to be a Communist-action organi- 
zation withinthe meaning ofthe Act, and orderedthe said 
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Communist Party of the United States of America toreg- 
ister with the Attorney General inthe manner prescribed 
by Section 7 of the Act. The aforesaid order of the Sub- 
versive Activities Control Board became final, pursuant 
to the provisions of Section 14(b)(4) of the Act, on Octo- 
ber 20, 1961, and notice to that effect was published in 
the Federal Register on October 21, 1961. 


3. That the Communist Party of the United States of 
America was thereby required by the said final order of 
the Subversive Activities Control Board and by the Act 
to register and file a registration statement as a Com- 
munist-action organization with the Attorney General on 
or before November 20, 1961. 


4, That at no time up to and including the return of 
this indictment has the Communist Party of the United 
States of America registered, and at no time has it filed 
a registration statement with the Attorney General of the 
United States, in the District of Columbia and within the 
jurisdiction of this Court, as a Communist-action organ- 


ization as required by the Act. 


5. That at all times subsequent to February 12, 1965, 
there was availabletothe Communist Party ofthe United 
States of America, the defendant herein, someone willing 
to sign the registration form and statement for and onbe- 
half of the said defendant. 


6. That at all time subsequent to February 12, 1965, 
the Communist Party of the United States of America, 
the defendant herein, had knowledge of the identity and 
availability of someone willing to sign the registration 
form and statement for and on behalf of the said defend- 
ant. 


7. That the Communist Party of the United States of 
America, the defendant herein, willfully and unlawfully 
failed to register with the Attorney General of the United 
States on February 13, 1965, in the District of Columbia 
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and withinthe jurisdiction ofthis Court, as a Communist- 
action organization as required by Section 7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
COUNT TWO. 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, 4, 5, and 6 of the first count 
of this indictment. 

7. That on the 14th day of February, 1965, the Com- 
munist Party of the United States of America, the de- 
fendant herein, willfully and unlawfully failed to register 
with the Attorney General ofthe United States in the Dis- 
trict of Columbia and within the jurisdiction ofthis Court, 
as 2 Communist-action organization as required by Sec- 
tion 7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
COUNT THREE 
The Grand Jury realleges all of the allegations con- 


tained in paragraphs 1, 2, 3, 4, 5, and 6 of the first count 
of this indictment. 


7. That onthe 15th day of February, 1965 the Com- 
munist Party of the United States of America, the defend- 
ant herein, willfully and unlawfully failed to register with 
the Attorney General of the United States in the District 
of Columbia and within the jurisdiction of this Court, as 
a Communist-action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
COUNT FOUR 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, 4, 5, and 6 of the first count 
of this indictment. 


7. That onthe 16th day of February, 1965, the Com- 
munist Party ofthe United States of America, the defend- 


13 
Indictment in Cr. No. 202-65 
ant herein, willfully and unlawfully failed to register with 
the Attorney General of the United States in the District 
of Columbia and within the jurisdiction of this Court, as 
a Communist-action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
COUNT FIVE 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, 4, 5, and 6 of the first count 
of this indictment. 


7. That on the 17th day of February, 1965, the Com- 
munist Party ofthe United States of America, the defend- 
ant herein, willfully and unlawfully failed to register with 
the Attorney General of the United States in the District 
of Columbia and within the jurisdiction of this Court, as 
a Communist-action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 


COUNT SIX 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, 4, 5, and 6 of thefirst count 
of this indictment. 


7. That onthe 18th day of February, 1965, the Com- 
munist Party ofthe United States of America, the defend- 
ant herein, willfully and unlawfully failed to register with 
the Attorney General of the United States in the District 
of Columbia and within the jurisdiction of this Court, as 
a Communist-action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
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COUNT SEVEN 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, 4, 5, and 6 of thefirst count 
of this indictment. 


7. That onthe 19th day of February, 1965, the Com- 
munist Party of the United States of America, the defend- 
ant herein, willfully and unlawfully failed to register with 
the Attorney General of the United States in the District 
of Columbia and within the jurisdiction of this Court, as 
a Communist-action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
COUNT EIGHT 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, 4, 5, and 6 of the first count 
of this indictment. 


7. That on the 20th day of February, 1965, the Com- 


munist Party ofthe United States of America, the defend- 
ant herein, willfully and unlawfully failed to register with 
the Attorney General of the United States in the District 
of Columbia and within the jurisdiction of this Court, as 
a Communist-action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
COUNT NINE 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, 4, 5, and 6 ofthe first count 
of this indictment. 


71. That onthe 21st day of February, 1965, the Com- 
munist Party ofthe United States of America, the defend- 
ant herein, willfully and unlawfully failed to register with 
the Attorney General of the United States in the District 
of Columbia and within the jurisdiction of this Court, as 
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a Communist-action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
COUNT TEN 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, 4, 5, and 6 of the first count 
of this indictment. 


7. That on the 22d day of February, 1965, the Com- 
munist Party ofthe United States of America, the defend- 
ant herein, willfully and unlawfully failed to register with 
the Attorney General of the United States in the District 
of Columbia and within the jurisdiction of this Court, as 
a Communist-action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
COUNT ELEVEN 
The Grand Jury realleges all of the allegations con- 


tained in paragraphs 1, 2, 3, 4, 5, and 6 of thefirst count 
of this indictment. 


7. That on the 23d day of February, 1965, the Com- 
munist Party ofthe United States of America, the defend- 
ant herein, willfully and unlawfully failed to register with 
the Attorney General of the United States in the District 
of Columbia and within the jurisdiction of this Court, as 
a Communist -action organization as required by Section 
7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 
COUNT TWELVE 


The Grand Jury realleges all of the allegations con- 
tained in paragraphs 1, 2, 3, 4, 5, and 6 ofthe first count 
of this indictment. 


7. That the defendant, the Communist Party of the 
United States of America, from on or about February 13, 
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1965. and continuously thereafter to the day of the re- 
turn of this indictment has willfully and unlawfully failed 
to file with the Attorney General of the United States in 
the District of Columbia and within the jurisdiction af 
this Court. a registration statement as required by Sec- 
tion 7 of the Act. 


In violation of 50 U.S.C. 786 and 794. 


MOTION TO DISMISS INDICT MENT 
IN CR. NO. 202-65 


The defendant moves to dismiss the indictment and 
each of its counts on the following ground: 


1. The indictment and each of its counts do not state 
facts sufficient to constitute an offense against the United 
States. 


2. The statutory provisions on which the indictment 
is based, 50 U.S.C. 786 and 794, on their face and asap- 
plied, violate the Fifth Amendment privilege against self- 


incrimination of defendant's officers and members, which 
privilege defendant hereby claims and asserts on their 
behalf. 


3. 50 U.S.C. 786 and 794, on their face and as ap- 
plied, otherwise violate the Constitution, including the 
First, Fifth, Sixth and Eighth Amendments, Art. I, sec. 
9, cl. 3, and Art. IM, sec. 2, cl. 3. 


4. The indictment and each of its counts are vague 
by reason of the failure to identify the person or per- 
sons allegedly "willing to sign the registration form and 
statement for and on behalf of the said defendant." 


5. The regulations and forms prescribed by the At- 
torney General for the registration of, and the filing of 
registration statements by, organizations found to be 
Communist-action organizations are not authorized by 
law and are contrary to law. 
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6. The indictment was not found bya properly consti- 
tuted grand jury for the reasonthat sixteen of the twenty- 
three grand jurors were employees of the federal or Dis- 
trict of Columbia government, another was a retired fed- 
eral employee, and any or all of the remaining jurors 
may have been members of the immediate families of 
government or retired government employees. 


7. In Criminal No. 1010-61 in this Court, defendant 
was convicted of the offense alleged in Count Twelve of 
the present indictment, which conviction was reversed 
on appeal for insufficiency of the evidence with instruc- 
tions to grant a new trial if requested by the government 
or otherwise to enter a judgment of acquittal. A trial of 
Count Twelve of the present indictment would deny de- 
fendant's right to a speedy trial and its right not to be 
twice put in jeopardy for the same alleged offense. 


In support of paragraph 1 of this motion, defendant 
refers to the affidavit of John J. Abt filed in support of 
the Motion to Dismiss Indictment in the companion case 


hereto, United States v. Communist Party, Criminal No. 
1010-61, in this Court. In support of paragraph 6 ofthis 
motion, defendant refers to the affidavit of Joseph Forer, 
filed herewith. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE UNITED STATES OF AMERICA 
Vv. Criminal Case 


No. 1010-61 
THE COMMUNIST PARTY OF THE 
UNITED STATES OF AMERICA 


THE UNITED STATES OF AMERICA 
v. Criminal Case 


THE COMMUNIST PARTY OF THE | N° 702-8? 
UNITED STATES OF AMERICA 


MOTION FOR CONSOLIDATION 
OF ABOVE ACTIONS 


(Filed March 3, 1965) 


The Government moves the Court, pursuant to Rule 
13 of the Federal Rules of Criminal Procedure, for an 
order for the joint trial of the above causes now pending 
in this Court, upon the following grounds: 


1. The alleged offenses charged in each of the indict- 
ments in the above-entitled causes could properly have 
been joined in a single indictment. 


2. The defendant in the above causes is one and the 
same person. 


3. The evidence to be introduced, and the witnesses, 
are substantially the same in both of the above causes. 


4. The expense, both to the United States and to the 
defendant, will be considerably less, in case of joint trial 


of said causes. 
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5. The time spent in the trial of the above cause will 
be considerably less, in case of joint trial of said causes. 


PROCEEDINGS IN OPEN COURT 
March 5, 1965 


THE DEPUTY CLERK: The case of The United States 
of America versus The Communist Party of The United 
States of America, Mr. Forer and Mr. Lowther. 

Mr. Forer, I hand you a copy of the indictment inthat 
case. In Criminal Case No. 202-65 in which the Com- 
munist Party of The United States of America is charged 
with failure to register with the Attorney General, as a 
communist action and organization, how do you wish to 
plead in the Communist Party's behalf? 

MR. FORER: The defendant pleads not gulity. 

Your Honor, before you set a trial date, I would like 
for you to consider my request which may affect the set- 
ting of the trial, of 45 days for motions. 

I ordinarily would ask for only 30, although it is a 
rather complicated case of twelve counts, but we are 
scheduled to go to trial in the earlier case on the 16th 
of March and that case may take two or three weeks. 

MR. LOWTHER: Your Honor please, in regard tothe 
request of 45 days, the Government asks at this time 
that its motion filed, that this case 202-65, be consoli- 
dated for trial with the earlier case, 1010-61. 

The reasons are set forth in the motion for consoli- 
dation. The issues are the same. The witnesses will 
be the same. And we feel that the time of the Court, the 
defendant, and the Government, will be taken care of by 
the consolidation, and I move that it be consolidated. 

MR. FORER: Your Honor, I received yesterday the 
Government's motion to consolidate. Of course, I was 
out of the office most of the day and I have hardly had 
time to read it, much less research the authority. 

THE COURT: What is complicated about it, Mr. For- 
er? You have the Communist Party in both cases as 
party-defendant, and I am assuming that the same issues 
are involved. 
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MR. FORER: No, Your Honor, the same issues are 
not involved. 

THE COURT: What is different from 1010-61 and 
202-65? 

MR. FORER: Let meattemptto explain why. Although 
as I say. I have not had the time to do the necessary re- 
search and formulate those reasons, but let me explain 
why the consolidation here would be highly prejudicial. 

In the first place if the cases were consolidated the 
inevitable result will be either that the first case will be 
delayed, and that is now set for trial for March 16th, or 
we will not have adequate time for preparation of the pres- 
ent case. which case has been set for March 16th. 

MR. LOWTHER: I am not asking that the case be set 
for March 16th, Your Honor. I am asking for a consoli- 
dation with ample time for preparation for the defend- 
ants. 

THE COURT: All right. Very well. In that case -- 

MR. FORER: Your Honor inthat case we would clearly 
be denied a speedy trial in the first indictment. Your 
Honor may recall at the time that Your Honor set the 
first case for trial was the week of March 15th. Ipointed 
out the long time the case has been pending, the long 
time the Government took tothe Supreme Court and was 
denied the petition for certiorari to request a retrial, 
and at that time I wanted an immediate trial and Your 
Honor set the date of the week of March 15th. AndI 
move to dismiss on the grounds of a denial of a speedy 
trial. 

If this case goes over, if the first indictment goes 
over long enough to enable us to amply prepare for the 
second indictment, which we have just read, it is inevi- 
table that the speedy trial, which I think we have already 
been denied, would be unquestionably denied in the first 
case. 

Secondly, I have never heard and I challenge the Gov- 
ernment to produce a single case in which there was 
ever a consolidation of indictments in which the alleged 
offenses are as much as three years apart. And that is 
the situation here. 
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MR. LOWTHER: It makes no difference, Your Honor. 
The issues are exactly the same. 

MR. FORER: Would you allow me to finish? 

MR. LOWTHER: I thought you had. I am sorry. 

MR. FORER: Secondly, the trial ofthe cases together 
will prejudice both defendants in both cases inthe follow- 
ing manner: 

When the Court of Appeals reversed the first case, it 
did so on the grounds that the Government had failed to 
produce certain essential evidence. We are convinced 
that that evidence does not exist and we are certain if 
any such evidence, or a smathering of any such evidence 
existed the Government would have produced it at the 
original trial of the first case. 

By bringing this second case now, they issued the in- 
dictment on the eve of trial, in which they think they have 
some of the essential evidence. 

THE COURT: Well now let us stop there with those 
words. The essential evidence. If my recollection is 
correct, which you characterized in that fashion, there 
was no individual, no person who would register for the 
Communist Party because if that particular person did 
so, he would be therefore incriminating himself. Now 
that is my recollection? Is that correct? 

MR. FORER: It is partly correct, Your Honor. 

THE COURT: What is the other part? 

MR. FORER: The other part is that under the hold- 
ing of the Court of Appeals, they have to show that there 
was available a person who was willing and who had of- 
fered to register the organization. 

THE COURT: The same situation. 

MR. FORER: Your statement Your Honor related to 
the motive for the unwillingness. 

THE COURT: My statement is merely that the situa- 
tion was, as I understand it. Now you know more about 
it than I do. Iam giving merely my recollection, was 
that there was no one who would step forward and reg- 
ister for the Communist Party, because if that person 
did so he would immediately incriminate himself? Is 
that correct ? 
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MR. FORER: That is partly correct. 

THE COURT: All right. What is the other part that 
is incorrect? 

MR. FORER: The other part is that people might be 
unwilling to step forward for reasons other than self-in- 
crimination. That is the other part. But whatever that 
may be, the point is in order for the Government to be 
able to make a case on the first indictment, they have to 
show that a volunteer was available and had made him- 
self available to the organization for the period covered 
by the first indictment, that is the period prior to De- 
cember 1, 1961. Specifically between the date of Novem- 
ber 20, 1961 and December 1, 1961. 

We are convinced that the Government cannot prove 
that. The problem is they think if they can prove the a- 
vailability of a volunteer in the period covered by the 
second indictment, which is for the ten days between 
February 13 and February 23d, 1965, which is three and 
a quarter years later. 

The problem is that they want to go to the jury and 
prejudice the jury by evidence of the availability of a 
volunteer in 1965, to induce a jury to convict despite the 
absence of a volunteer in November of 1961. Those are 
the plain facts of the case. 

THE COURT: Now let me ask you this: Both cases, 
202-65 and 1010-61 both charge the same offense, fail- 
ure to register with the Attorney General under the pro- 
visions of the United States Code. 

MR. FORER: On different dates. 

THE COURT: 794. It is the same offense but on dif- 
ferent dates. 

MR. FORER: That is correct. 

THE COURT: It is two separate offenses, isn't it? 

MR. FORER: Of course, it is separate offenses. 

THE COURT: Two separate offenses. 

MR. FORER: Twenty-four separate offenses. 

THE COURT: Well all right. In other words, what I 
am trying to say -- now listen -- to elict from you, is 
the fact that 202-65 and 1010-61 violated the same stat- 
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ute, according to the Government's position but on dif- 
ferent occasions. 

MR. FORER: That's right. But Your Honor let me 
Say a little more because this is of the utmost impor- 
tance. These cases represent stages of litigation that 
are now fifteen years old. In the Drew case in our Court 
of Appeals, 331 Federal 2d, 85, the Court reversed a 
conviction because of the consolidation of offenses on the 
grounds that there was a possibility, there was a possi- 
bility that the issues might have been confused before the 
jury. 

THE COURT: Oh, that is a different case than this 
one here. 

MR. FORER: The issue in the first indictment will 
be the availability of a volunteer between November 20, 
1961 and December 1, 1961, and they seek to prejudice 
opposition on that by evidence which they think will show 
the availability of a volunteer in February 1965. 

In any event Your Honor, we will have clearly been 
denied a speedy trial. It has been one year and three 
months since the earlier conviction that was reversed 
by the Court of Appeals. It is eight months after the Su- 
preme Court denied their petition for certiorari. And 
now it will make that eight months come close to a year 
if we are given the time necessary to prepare for crimi- 
nal No. 202-65. 

THE COURT: That doesn't impress me. There have 
been in the Court of Appeals for over a year. 

MR. FORER: Your Honor it impresses me when you 
consider this indictment is really close to four years 
old, and that the period it involved is so far back. And 
as I say, I just read an opinion in the advance sheets to- 
day, which unfortunately I did not bring with me, in which 
the Court of Appeals remarked they sent some cases 
back for a delay of only three months. They sent them 
back for reconsideration and hearing. 

MR. LOWTHER: The case that he has reference to 
Your Honor, I think, has to do with narcotics. And that 
is the question of delay between warrant and date of ar- 
rest. 
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THE COURT: They are sending them back here but I 
am not impressed by that fact. 

MR. FORER: Your Honor, all I can say with the ut- 
most earnestness at my commandthat this is keenly im- 
portant. For fifteen years we have been litigating this. 
We have been unable, either side, to get a conclusive de- 
cision on the merits so we have litigated it inevery court 
in this jurisdiction, from the Supreme Court up and down 
several times. And the reason for that has been that the 
Government has tried to cut corners, Your Honor, and 
they are cutting corners here. 

THE COURT: I will consolidate the cases and the 
first case is set for trial the week of October 11th. 

MR. LOWTHER: Thank you, Your Honor. 

MR. FORER: Your Honor, first of all I now move to 
dismiss the first indictment, Criminal No. 1010-61 on 
the ground that we are denied a speedy trial. 

THE COURT: Denied. Thank you very much. 

MR. FORER: Secondly, Your Honor, I still request 
90 days for the filing of motions. 

THE COURT: You have all the time now running un- 
til October llth. I would assume certainly up until the 
middle of June. 

MR. FORER: I have until the middle of June for mo- 
tions. Did Your Honor set the week of October 11th? 

THE COURT: The week of October 11th. 

MR. FORER: And both cases are consolidated? 

THE COURT: That is correct. 

MR. LOWTHER: I will present anorder, Your Honor. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
THE UNITED STATES OF AMERICA 
v. Criminal No. 
1010-61 
THE COMMUNIST PARTY OF THE 
UNITED STATES OF AMERICA 
THE UNITED STATES OF AMERICA 
v. Criminal No. 


THE COMMUNIST PARTY OF THE abe-be 
UNITED STATES OF AMERICA 


ORDER CONSOLIDATING ABOVE CAUSES 
(Filed March 5, 1965) 


These causes came on for hearing on the 5th day of 


March, 1965, on motion of the Government pursuant to 

Rule 13 of the Federal Rules of Criminal Procedure for 
an order for the consolidation of the causes fortrial, and 
after hearing counsel, it is, the 5th day of March, 1965, 


ORDERED that the above causes be consolidated for 
trial and be tried together. 


/s/ Matthew F. McGuire 
United States District Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
THE UNITED STATES OF AMERICA 
v. Criminal No. 
THE COMMUNIST PARTY OF THE qOt0Se 
UNITED STATES OF AMERICA 
THE UNITED STATES OF AMERICA 
Vv. Criminal No. 
202-65 
THE COMMUNIST PARTY OF THE 
UNITED STATES OF AMERICA 
MOTION TO ADVANCE TRIAL 
(Filed March 24, 1965) 


The defendant moves that the consolidated trial of the 
above cases, now scheduled for October 14, 1965, be ad- 


vanced and be set at an early date, not later than May 17, 
1965. 


The grounds for this motion are that the present trial 
date denies defendant its right to a speedy trial. 


This motion is made without prejudice to the defend- 
ant's motions, heretofore made, to dismiss the indict - 
ment in Criminal No. 1010-61 for denial of a speedy trial 
on said indictment. 


EXCERPTS FROM TRIAL PROCEEDINGS 
Washington, D. C. 
Tuesday, November 2, 1965 


Before the Honorable WILLIAM B. JONES, United 
States District Judge, at 1:45 p.m. today. 
Appearances: 
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For the United States: 
Mr. JOSEPH A. LOWTHER 
Mr. JAMES CRONIN 
Mr. EARL KAPLAN 
For the defendant: 
Mr. JOSEPH FORER 
Mr. JOHN J. ABT 


[2] THE DEPUTY CLERK: The United States versus 

The Communist Party of the United States of America. 
** Kk 

[3] MR. ABT: May it please the Court, we would 
first like to request the Court to take judicial notice of 
certainfacts with respect tothe world Communist move- 
ment, which is the subject of the findings of section two 
of the Subversive Activities Control Act. We think that 
this is the appropriate time to make such a request -- 
Mr. Forer and I have discussed it somewhat -- because 
in our view, if the Court grants the request and notices 
the facts that I am going to call to your attention, that 
would dispose of the case in limine. 

~* * 

[12] MR. ABT: *** Let me come then, if I may, 
Your Honor -- and then we can come back to the legal 
questions -- to the facts that we request you take judi- 
cial notice of. And I think again Your Honor has antic- 
ipated me. It is not necessary to look [13] farther than 
this morning's newspaper to learn -- not to learn, but 
to discover -- that it is a matter of common knowledge 
that the monolithic world Communist movement that is 
pictured in section two of the act, under the iron disci- 
pline, domination and control of the Soviet Union, is 
strictly a mythological monster today, whatever it may 
have been at the time the act was passed and the Board 
made that finding; that today the world Communist move- 
ment is characterized by what the experts call "poly- 
centerism." 

I don't want to burden Your Honor with any lengthy 
quotations. I would like to read just two brief passages 
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-- not because they represent the opinion of the authors 
of the passages, but because they indicate so clearly 
that the point Iam making is a matter of commonknowl- 
edge and therefore a matter that Your Honor can take 
judicial notice of. 

The first passage I want to read is by George F. Ken- 
nan, who as you know used to be the head of the policy 
planning division of the State Department. He was am- 
bassador first to the Soviet Union, later to Yugoslavia, 
and I suppose is the leading American authority on this 
question. He says this in an article published in For- 
eign Affairs, January 1964, entitled "Polycenterism and 
Western Policy” -- and I quote: 

“Much of the discussion in western countries 
today of the problem of relations with world com- 
munism centers around the recent disintegration 
{14] of that extreme concentration of power in 
Moscow which characterized the Communist bloc 
in the immediate aftermath of the Second World 
War. and the emergence in its place of a plurality 
of independent or partially independent centers of 
political authority within the bloc, the growth, in 
other words, of what has come to be described as 
‘polycenterism.' There is widespread recognition 
that this process represents a fundamental change 
in the nature of world Communism as a political 
force on the world scene. And there is instinctive 
awareness throughout western opinion that no 
change of this order can fail to have important 
connotations for western policy.” 

And then just one other quotation, this from Richard 
Lowenthow, now a professor at the Free University of 
Berlin and formerly associated with the Russian Re- 
search Center at Harvard University. This is from an 
essay of his entitled "The Prospects for Puerilistic 
Communism," which is published in a volume entitled 
"Marxism in the Modern World," published by the Stan- 
ford University Press, page 225: 
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"The history of world Communism, conceived 
as a united movement with a common doctrine and 
strategy, formulated for a single center, is at an 
end. One hundred years after the foundation of the 
First [15] International, and 50 years after Lenin 
proclaimed the need to form the Third, in order to 
replace the Second, the doctrinal and organizational 
unity of the "World Party’ created by him has been 
irretrievably broken by the rival claims to leader- 
ship of the two Communist great powers, and re- 
sulting schism has opened up new possibilities of 
independent development to many nonruling Com- 
munist parties, and even to some now in power. 
International Communism no longer has a single 
worldwide organization, a single center of author- 
ity, or a single orthodox doctrine.” 

In other words, this trial is taking place on the basis 
of a fictitious premise, if it does proceed, Your Honor. 
It is a premise that we all know is a fiction, that there 
exists a world Communist movement -- which every- 
body knows today doesn't exist. It's like the -- 

*~* 

[17] MR. ABT: *** I think I have made my point, 
Your Honcr. I would only like to add to the authorities 
I have cited the fact that such political figures as Sena- 
tor Fulbright, the Chairman of the Foreign Relations 
Committee, in his well known speech of a few yearsago, 
"New Myths and Old Realities," made the point [18] that 
the existence of a monolithic world Communist move- 
ment is today what he called "the master myth of the 
Cold War." And that similar statements have been made 
by many people, including then Senator and now Vice 
President Humphrey and Secretary of State Rusk. Sol 
think the matter is within the realm of judicial notice. 

And, as I say, I read the Washington Post this morn- 
ing, and it seemed to me that was a basic assumption of 
two or three of the stories in this morning's papers. 

I don't think you have to go beyond that. 

Thank you, sir. 


30 


THE COURT: That is one of the premises I put in 
this motion to dismiss, is it? That is only one premise 
of this motion to dismiss ? 

MR. ABT: Yes. We have another motion. 

THE COURT: Yes. All right. I might as well say 
right now. Mr. Abt. so far as that leg of the stool is 
concerned. I will deny the motion. 

And I will hear you, Mr. Forer. 

MR. FORER: This motion, Your Honor, is some- 
what more orthodox. It is a motion to require the Gov- 
ernment to elect. for the purposes of trial, between 
count 12 of the first indictment, which is Criminal 1010- 
61. and count 12 of the second indictment, which is 202- 
65. 

[29] MR. LOWTHER: I will take count 12 of the old 
indictment. 

THE COURT: Very well. I will grant the defendant's 
motion sofar as election is concerned. And the Govern- 
ment has announced that it is standing on count 12 ofthe 


first indictment, which appears in Criminal Action 1010- 
61. 

MR. FORER: Thank you, Your Honor. 

THE COURT: AndI deny the motion to dismiss, so 
{30 ]far asit is premised onthis matter of judicial knowl- 
edge concerning a change in the Communist interna- 
tional movement. 


[146] Thursday, November 4, 1965. 


ed 


{196] LULU MAE THOMPSON 


being first duly sworn, was examined and testified as 
follows: 


DIRECT EXAMINATION 
BY MR. LOWTHER: 


Q. And I want to direct your attention, if I may, 
Mrs. Thompson, to the year 1953, and the month of June 
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of that year. The question to you is: In 1953, in June, 
did you become a member of the Communist Party? A. 
Yes, sir; I did. 

~“* * 

[200] Q. Very well. Did you have occasion to attend 
the 17th National Convention of the Communist Party, 
after your election as a delegate from the northern dis- 
trict of California? A. Yes, sir, I did. 

Q. And when was the National Convention, the 17th 
National Convention of the Party, held, and where was it 
held, Mrs. Thompson, please? [201] A. It was held 
December 10th through the 13th, at the Hotel Teresa, 
Harlem, New York. 

Q. In what year? A. 1959. 


* KOK 


Q. And in regard to Saturday, December the 12th, 
would you inform the Court and the ladies and gentle- 
men of the jury whether or not in your presence any ac- 
tion was taken by the 17th National Convention of the 
Communist Party at the Hotel Teresa in regard to the 


National Committee and what the National Committee 
should be allowed to do? A. Yes. 

Q. What was done in that regard, Mrs. Thompson? 
A. The convention voted that the incoming National Com- 
mittee would be permitted to elect their own officers. 
This would consist of a secretariat, an executive com- 
mittee, and their chairman. 

~_* * 

[203] Q. Now, were you present when the results of 
the election of the national committee were announced to 
the convention? A. Yes, sir; I was present. 

Q. And in point of time -- Iam talking now about late 
Sunday evening, December the 13th, or early morning, 
Monday, December the 14th, when was the announcement 
made as to who had been elected to the national commit- 
tee? A. This announcement was made early Monday 
morning, approximately two-thirty a.m. 

Q. And would you tell His Honor and the ladies and 
gentlemen of the jury how the announcement was made ? 
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A. The chairman of the elections committee came into 
[204] the meeting room and announced the number of 
votes received by each candidate for national committee. 

Q. And in regard to the people who were elected to 
the national committee at that convention, would you in- 
form His Honor and these ladies and gentlemen of the 
jury whether or not Ben Davis was announced as having 
been elected to the national committee? A. Yes, sir; 
he was. 

Q. And the same question: Would you tell to the 
Court and these ladies and gentlemen, was an individual 
by the name of Gus Hall announced as having been elected 
to membership on the national committee? A. Yes, Sir; 
he was. 

Q. Andin regardtothesetwo names, Juanita Wheeler 
and Roscoe Proctor. would you inform His Honor and 
these ladies and gentlemen of the jury whether or not in- 
dividuals with those names were announced as having 
been elected as members of the national committee of 
the Communist Party? A. Yes, sir; they were. 

<* * 

@. Now, after the announcement of the results of the 
elections to the national committee, in which the names 
of Ben [205] Davis, Gus Hall, Juanita Wheeler and Ros- 
coe Proctor were amongst those announced, did youhave 
a conversation with Juanita Wheeler and Roscoe Proc- 
tor? A. Yes, sir; I did. 

Q. And in point oftime would you tell the Court and 
these ladies and gentlemen where that conversation was 
held and when it was held, please? A. This was held 
about approximately an hour after the close of the na- 
tional convention, and it was held in room 1029 of the 
Hotel Teresa. 

Q. And at that time Juanita Wheeler and Roscoe 
Proctor had been named to the national committee? A. 
Yes, sir; they had. 

Q. Now I want you to tell His Honor and the ladies 
and gentlemen of the jury what, if anything, Roscoe Proc- 
tor and/or Juanita Wheeler told you, if anything, as to 
the composition of the scretariat. 
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MR. ABT: I object, Your Honor -- hearsay. 

THE COURT: Overruled. 

THE WITNESS: They stated that Eugene Dennis had 
been elected national chairman of the Party; Ben Davis 
had been elected national secretary; Gus Hall had been 
elected general secretary,and Claude Lightfoot and 
Elizabeth Gurley Flynn had been elected national vice 
chairman of the Party. 

* * OK 

[207] Q. I want to show you at this time, if I may, 
Mrs. Thompson, this photograph, which now bears the 
marking, Government's Exhibit No. 1 for identification. 
Looking at that photograph, do you recognize the individ- 
ual who is seated in the center of the photograph? A. 
Yes, sir, I do. 

Q. Who is that individual? A. This is Gus Hall. 

Q. Is that a photograph of the Gus Hall about whom 
you have been testifying up to now? A. Yes,sir. 

Q. And the individual, the female who is in that pic- 
ture, who do you recognize that individual to be? A. 
This is Elizabeth Gurley Flynn. 

Q. And in regard to the other individual who is seated 
in that photograph, who do you recognize that individual 
to be? A. Ben Davis. 

x* oe OK 

[211] MR. LOWTHER: Before I go ahead with ques- 
tioning this witness, Your Honor, I would like to read 
Government's Exhibit 3 to the jury. 

THE COURT: It is stipulated, is it, gentlemen, that 
this Government's Exhibit 3 for identification may be 
received in evidence ? 

MR. FORER: It is stipulated, but I think it should be 
admitted formally. 

MR. LOWTHER: I will offer it. 

THE COURT: I was going to say that it is now stip- 
ulated. It is offered and will be received in evidence. 

ee 

[242] BY MR. LOWTHER: 

Q. Mrs. Thompson, I want to direct your attention 
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back to the dates in November of the year 1961, andrun- 
ning from November 20th, 1961, through -- Indulge me 
a moment, please, Your Honor -- 

THE COURT: Surely. 

BY MR. LOWTHER: 

Q. -- Through November 30th, 1961. And I want to 
[243] direct your attention also to that part of Govern- 
ment’s Exhibit 3in evidence that was readin your pres- 
ence, namely the registration form itself, "The {blank ] 
organization hereby registers" and then the place for the 
agent’s name. And I want you, first of all, to tell His 
Honor andthese ladies and gentlemen ofthe jury, whether 
in November of 1961, or for that matter before that time 
in 1961, from June, 1961, were you, as a member of the 
Communist Party, aware of the Opinion of The Supreme 
Court upholding the Subversive Activities Control Board 
registration requirements for the Party? 

MR. ABT: Objection, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: Yes, sir. 

[246] BY MR. LOWTHER: 

Q. Mrs. Thompson, in November of 1961, when you 
held the position of the District Committee in the North- 
ern District of California of the Communist Party, did 
you, in November, 1961, have knowledge that there were 
forms that the Party was obligated to sign under the Sub- 
versive Activities Control Act or the MacCarran Act? 
A. Yes, sir. 

MR. ABT: I note an objection. The witness answer- 
ed before I could object. 

THE COURT: You have got nothing to add, I guess. 

MR. ABT: I have nothing to add to the objection. 
Your Honor. 

THE COURT: Very well, I overrule the objection. 

BY MR. LOWTHER: 

Q. And let me ask you this: In November of 1961, 
when [247] you held the position on the District Commit - 
tee of the Northern District of California Communist 
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Party, did you have knowledge of the substance of the in- 
formation required by the forms in November, 1961, had 
the Communist Party seen fit to sign them? 

MR. ABT: May I have a continuing objection to this 
line of questioning, Your Honor? 

THE COURT: All right. 

BY MR. LOWTHER: 

Q. -- From the people in the Party or any place 
else? A. No, sir. 

x** * 

[248] Q. Will you tell the Court and these ladies and 
gentlemen of the jury what knowledge you had as to what 
the forms were and what information the forms required 
to be sent to the Attorney General? That is back in 
1961. A. I knew there was a registration form which 
called for the Party to register as a subversive agent. 
Iam not sure of the exact wording of it, but T know there 
was discussion in the Party of the form and they stated 
that they would not register on these forms. 

Q. Did you have knowledge of the second statement, 
that is the registration statement, which was read in 
your presence, about sums of money, officer listing, 
etc., this morning? 

MR. ABT: I object, Your Honor. 

THE COURT: I sustain that. 

Mrs. Thompson, tell us what you knew about those 
forms in 1961, please. 

THE WITNESS: They reported onthe forms in a Party 
Meeting stating that if they registered under this form 
that had been provided by the Attorney General that they 
[249] would be violating their privilege of the 5th Amend- 
ment and, therefore, they were not going to register. 

THE COURT: Did you see the forms? 

THE WITNESS: No, sir. 

THE COURT: Did you know what information the 
forms required? 

THE WITNESS: Not in detail. 

THE COURT: What did you think they required from 
what you had heard? 
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THE WITNESS: I understood that they were forms 
requiring them to register as an agent of the Soviet 
Union as the ruling had been affirmed by the Subversive 
Activities Control Board. 

THE COURT: And was there any other information, 
as far as you were advised, which had to be given? 

THE WITNESS: I can't recall any of that right now. 

xe 

[252] BY MR. LOWTHER: 

Q. Mrs. Thompson, I want you to look at that part of 
Government's Exhibit 3 in evidence which consists of Ex- 
hibit B, starting on this page here [indicating] with the 
line "Name of Registrant” and it consists of sometwelve 
items. I want you to read them to yourself. A. Yes, 
sir 


Q. And having read the Registration Statement to 
yourself, can you tell His Honor and these ladies and 
gentlemen of the jury whether you, in November of 1961, 
when you were a member of the District Committee of 
the Northern District of California Communist Party, 


had knowledge of the existence in any way of the infor- 
mation required in that form? 

MR. ABT: I object, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: I had knowledge of some of the in- 
formation. 

BY MR. LOWTHER: 

Q. All right. And would you tell the Court and jury 
what knowledge you had of the information required in 
that [253] form back in November of 1961? A. Ihad 
knowledge of the membership within my own area of the 
party. knowledge of funds within my possession, andalso 
a mimeograph within my possession. 

Q. I didn’t mean that. I] mean, did you have knowl- 
edge of any of the questions that the form required the 
partyto submit information on, in other words, the names 
of officers and funds? A. Yes,sir, I knew that that in- 
formation was wanted. 

Q. All right. Now then -- 


37 


THE COURT: You knew what information was wanted, 
Mrs. Thompson? 

THE WITNESS: That the names and addresses of the 
members of the party and officers was wanted. 

BY MR. LOWTHER: 

Q. And in regard to the other items, if you will look 
at them, starting with the first and going through, will 
you indicate to His Honor and these ladies and gentle- 
men what knowledge you had in 1961 of any of the other 
items that were required to be submitted? A. I did not 
know of any of the others. 

Q. You did not? A. No, I didn't. 

Q. All right. Now in regard to the registration [254] 
statement itself that you have read, did you, in 1961, 
have knowledge of the existence of the questions, the in- 
formation which was required there? A. Yes, sir. 

THE COURT: One minute. What is that did she have 
knowledge of ? 

MR. LOWTHER: The Registration Form I should 
have said, Your Honor. 


THE COURT: Form, yes. 
BY MR. LOWTHER: 
Q. Did you have knowledge of that? A. Yes, sir. 


* * * 


[260] Monday, November 8, 1965. 
“* * 

[277] BY MR. LOWTHER: 

Q. Mrs. Thompson, I want to show you Government's 
Exhibit No. 4 for identification, which now consists of the 
title of this document, this article in which a penciled 
arrow has been made by me, and I want you to read that 
to yourself right now, if you will, please. 

(The witness perused the exhibit.) 

A. Yes, sir. 

Q. My first question to you, Mrs. Thompson, is this: 
That document, that paper, its title is The People's 
World, is it not? A. Yes, sir. 

Q. And the date of that document or that paper is 
what? A. Saturday, October 28, 1961. 
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Q. 1961, October 28th. Very well. 

Now, as of Saturday, October the 28th, 1961, were 
you a member of the Communist Party District Commit- 
tee, Northern District of California? A. Yes, sir, I 
was. 

Q. And at that time, October 1961 and prior to that 
[278] time, had you or your husband, whose name was 
Howard Thompson, is that right? A. That's right. 

Q. Had you or your husband subscribed to that pe- 
riodical or paper, whatever it is, The People's World? 

MR. FORER: Objection. 

MR. ABT: Objection, Your Honor. This is very 
leading. 

THE COURT: You can straighten it out. 

BY MR. LOWTHER: 

Q. Can you tell the Court and jury whether or not, in 
October of 1961, were youfamiliar with that publication? 
A. Yes, sir, I was. 

Q. And can youtellthe Court and jury whether or not 
you or your husband were a subscriber to that paper -- 

MR. ABT: We object, Your Honor. 

THE COURT: I overrule the objection. 

THE WITNESS: Yes, sir, we were. 

BY MR. LOWTHER: 

Q. And how long had you subscribed to The People's 
World? A. I can't say exactly. It was probably around 
seven or eight years. 

Q. Allright. In your capacity in the Party in the [279 | 
Northern District of California, the Communist Party, as 
a member of the District Committee, can you tell the 
Court and jury whether or not that document, that paper, 
The People’s World was in any way connected with the 
Communist Party in California? A. Yes, sir, it was. 

Q. And that article that you have just read to your- 
self in the October 28th issue, 1961, of People's World 
-- answer this yes, or no: 

Did you or did you not have occasion to see that arti- 
cle in my office in this Court House on Friday last? 

MR. ABT: I object. 
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THE COURT: She can answer that, whether or not 
she had occasion to see it. 

Did you have occasion to see this particular article? 

THE WITNESS: Yes, sir, I did. 

BY MR. LOWTHER: 

Q. And at the time you saw that article that has been 
marked in that paper, Government's Exhibit 4 for identi- 
fication, on Friday last, after you had read it, can you 
tell His Honor and these ladies and gentlemen of the jury 
whether or not you had a recollection as of Friday and 
as of now that you had seen that article back in October 
or early November 1961? 

MR. ABT: I object. 

[280] THE COURT: Overruled. 

THE WITNESS: Yes, sir. I recall having seen it. 

BY MR. LOWTHER: 

Q. Now, with your recollection refreshed, can you 
tell His Honor and these ladies and gentlemen of the jury 
-- when I say "refreshed," I mean by that article -- in 
late October of 1961 and early November and before No- 
vember the 20th, 1961, did you have knowledge in 1961 
as to how many forms were required under the Subver- 
sive Activities Control Act for the Party to send to the 
Attorney General? 

MR. ABT: I object, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: Yes, sir, I did. 

BY MR. LOWTHER: 

Q. How many were there? A. There were two. 

MR. ABT: Just a moment. May I have a continuing 
objection to this line, Your Honor? 

THE COURT: Yes, you may have. 

BY MR. LOWTHER: 

Q. Continue telling His Honor and these ladies and 
gentlemen of the jury, from your refreshed recollection 
from that article, did you know in late October 1961 and 
early November 1961, the names of the two forms that 
were required [281] for the Party to register under the 
Subversive Activities Control Act -- by the "Party''I 
mean the Communist Party. A. Yes, sir. 
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Q. What were the names of the forms? A. They 
were called the registration form and the registration 
statement. 

Q. And with your memory refreshed by that partic- 
ular article, did you have knowledge in 1961, in late Oct- 
ober or early November. as to who could sign those 
forms by the Communist Party to register with the Sub- 
versive Activities Control Board? A. Yes, sir. 

Q. What knowledge did you have at that time, with 
your memory refreshed from that article, as to who 
could sign? A. I recall that any Party member, any of- 
ficer of the Party, any employee, attorney or agent could 
sign the registration form for the Party. 

Q. Very well. Now, with your memory refreshed 
from that article that you have seen again this morning 
on the stand, can you tell His Honor and these ladiesand 
gentlemen of the jury, in regard to the registration form 
-- not the registration statement -- do you have a re- 
freshed recollection as to whether or not in 1961, inlate 
October and early November, you knew the name under 
which the Party, the [282] Communist Party, was re- 
quired to register if it did so register with the Attorney 
General? A. Yes, sir. 

Q. And what was that name that you knew in 1961, in 
late October or early November? A. Asa Communist- 
action organization. 

Q. Very well. Now, in regard to your recollection 
refreshed from that article, can you tell His Honor and 
these ladies and gentlemen of the jury what knowledge 
you had in late October 1961 and early November 1961 
as to what the registration form only required, what in- 
formation it required the Communist Party to submit to 
the Attorney General under the Subversive Activities 
Control Act? A. It required the name and address of 
the organization and the name and address of the regis- 
tering Party. 

Q. And with your memory refreshed now, what knowl- 
edge did you have in late October or early November 
1961 as to what information the Party, the Communist 
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Party, was required to supply on the registration state- 
ment had it registered with the Attorney General? A. 
This was to contain the names and addresses and duties 
of the officers of the Party or directors, and it was to 
contain the names and addresses of the membership of 
the Party. 

[283] Q. Very well. Now, then, I want to ask you 
this question: 

First of all, may I direct your attention to the date of 
October the 29th, the day after the date of the publica- 
tion there, and ask you whether or not you, Mrs. Thomp- 
son, had occasion to attend any Communist Party meet- 
ing in the Northern District of the Communist Party of 
California? A. Yes, sir, I did. 

Q. Where was that meeting held, if you recall? A. 
It was held at the home of Sol and Billy Wachter in Ber- 
keley, California. 

Q. And that is spelled W-a-c-h-t-e-r, is that not cor 
rect? A. That's correct. 

Q. Very well. And at that meeting on October 29, 
1961, can you tell His Honor and these ladies and gentle- 
men of the jury whether or not an individual named Mic- 
key Lima -- L-i-m-a -- was there present? A. Yes, 
sir, he was. 

Q. What position, if any, -- first of all, do you know 
what position Lima held in the Communist Party as of 
the date, October 29, 1961? A. Yes, sir, I do. 

Q. What position did Lima hold? [284] A. He was 
Chairman of the Northern California District. He was a 
member of the National Committee, and he was also a 
member of the National Executive Committee. 

Q. Very well. Answer this yes, or no, if you will, 
please, Mrs. Thompson: 

During the course of that meeting on October 29, 1961, 
can you tell His Honor and these ladies and gentlemen of 
the jury -- yes, or no -- whether or not Lima did any 
reading in your presence -- did he read from anything ? 
A. Yes, sir, he did. 

Q. And what did he read in your presence at that 
meeting, please ? 
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MR. ABT: We object, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: He read the registration form. 

BY MR. LOWTHER: 

Q. The short form? A. Yes, sir. 

¢. All right. Now, in regard -- 

THE COURT: Just a minute. Did he read that to 
himself or out loud? 

THE WITNESS: No, he read it out loud, sir. 

BY MR. LOWTHER: 

Q. Now, before November the 20th, 1961, which is 
the [285] date alleged in Count One of the indictment, in 
1010-61 -- before November 20, 1961, based on your re- 
freshed recollection, did you or did you not know that the 
registration form could be signed by an agent? 

MR. ABT: We object, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: Yes, sir. I knew it could. 

BY MR. LOWTHER: 

Q. And did you, based on your refreshed recollec- 
tion, and before November 20, 1961, know that the regis- 
tration statement could be signed by an agent ? 

MR. ABT: Objection again, if Your Honor please. 

THE COURT: Overruled. 

MR. ABT: May we have a continuing objection tothis 
line, Your Honor? 

THE COURT: Yes, you may have a continuing objec- 
tion. 

THE WITNESS: Yes, Sir. 

BY MR. LOWTHER: 

Q. Directing your attention to -- withdrawn, if Your 
[286] Honor please. 

I want to ask you this question, Mrs. Thompson: 

Putting your mind back to late October and early No- 
vember, 1961, after you had read the article in The Peo- 
ple's World, as you said, and after you had heard Lima 
read the short form, the registration form, as you have 
testified, did you at that time, in late October or early 
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November, ever consider in your own mind -- back in 
1961, now -- what you would do if you were asked by the 
Party or by a responsible official thereofto signthe reg- 
istration form, to signthe registrationform for the Party 
and send it in? Did you ever consider that in your own 
mind? A. Yes, sir. 

Q. And what conclusion, if any, did you reach in your 
own mind as to whether you would or would not sign if 
requested as an agent and send that form in, the regis- 
tration form? A. I would have done so. 

Q. Now, the question is: Did you consider in your 
own mind, back in 1961, based on your refreshed recol- 
lection now, if you had been asked to sign the registra- 
tion statement on behalf of the Communist Party or by a 
responsible official thereof, back in 1961, before No- 
vember 20th, did you ever consider in your cwn mind 
what you would do if you had been so [287] asked in re- 
gard to the registration statement? A. Yes, sir. 

Q. And what conclusion did you reach in your own 
mind as to what you would or would not sign a registra- 
tion statement if asked by the Party or a responsible of- 
ficer in 1961, in late October or early November and 
before the 20th? A. I would have done so. 

Q. Let me ask you this: 

When you considered in your own mind, back in 1961, 
in October and early November, as to what you would 
do, can you tell the Court and jury whether or not you 
took into consideration, in your own mind, that if you 
signed your name would be amongst the list of members 
of the Party? A. Yes, Sir. 

Q. Let me ask you this: 

Did you take into consideration, before you reached a 
conclusion that you would sign as agent the registration 
form and the registration statement, that the name of 
your husband, Howard Thompson, might also be on the 
list af members that had been submitted? A. Yes, sir. 

Q. Mrs. Thompson, will you tell the Court and the 
jury, please, whether or not when you were thinking this 
over, you took into consideration that the names of [288] 
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persons with whom you had associated in the Communist 
Party would also appear on that membership list had the 
forms been filled in? A. Yes, sir. 

|289] Q. Now, | want to show you, Mrs. Thompson, 
as I did last Thursday. I think, that part of Government's 
Exhibit No. 3 which I show you now, which is known as 
the registration form (indicating the exhibit). 

{2901 My question to you is this: 

Had you been, in 1961, in late October or November, 
asked to sign that form, the registration form as agent 
for the Communist Party -- had you been asked by the 
Party or by an official. would you have signed and filed 
the form? 

MR. ABT: I object. Your Honor. We have been over 
all this. 

THE COURT: Mr. Lowther, haven't you been over 
that before? That is, as to how she reached her conclu- 
sion. Perhaps not with respect to the form. I havea 
note here on the statement. 

Did you give consideration in 1961, Mrs. Thompson, 
concerning the registration form as distinguished from 
the registration statement, whether, if you were asked 
at that time, you would have signed the registration 
form? 

THE WITNESS: I more or less considered them as a 
unit, together. 

THE COURT: I see. And your state of mind was 
what ? 

THE WITNESS: That I would have signed. 

ne 

MR. LOWTHER: Were you ever asked to sign? 

[291] THE WITNESS: No, sir, I wasn't. 

MR. LOWTHER: Was anyone else inthe Party ever 
asked to sign in your presence? 

THE WITNESS: No, sir. 


_* * 
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[330] CROSS EXAMINATION 


BY MR. ABT: 

Q. Mrs. Thompson, you testified, I believe, that you 
joined the Communist Party in June of 1953; is that cor- 
rect? A. Yes, sir. 

Q. And at the time you joined the Communist Party 
in June of 1953, you did so at the request of the Federal 
Bureau of Investigation, did you not? A. Yes, sir. 

Q. And throughout your period of membership in the 
Communist Party you reported on activities of the Com- 
munist Party to the F.B.I., did you not? A. Yes, sir, I 
did. 

* * * 

[331] Q. Now you were paid for your services in this 
capacity by the F.B.I., were you not? A. Yes, sir. 

Q. I believe you said that when you came out of the 
party, as you put it, in March of 1962; is that right? A. 
Yes, sir. 

* * * 

[333] Q. And your husband's name is Howard Thomp- 
Son; is that right? A. Yes. 

Q. Now at the time you married Mr. Howard Thomp- 
son on [334] December 30, 1950, Howard Thompson was 
also working for the F.B.I., was he not? A. I found this 
out after we were married; yes. 

Q. Shortly after you were married? A. Yes. 

Q. And he was being paid by the F.B.I. for the work 
he was doing; is that right? A, Yes, sir. 

Q. At that time he was a member or he had joined 
the Communist Party, had he? A. Yes, he had. 

Q. And he was giving the F.B.I. information about the 
Communist Party? A. He told me he was; yes. 

-_* & 

[343] Q. Now isn't it a fact, Mrs. Thompson, that the 
results of the election for Officers at that convention was 
published in the press at that time? A. I don't recall, 
sir. 

Q. Let me ask you whether you don't recall, for ex- 
ample, seeing the names of the people who were elected 
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as officers of the organization in the People's World, 
which I think you told Mr. Lowther you read? A. Yes, 
they were probably in the People's World. I thought you 
meant the other press. 

=e 

[344] Q. But you did see them published in the Peo- 
ple’s World? A. Yes, sir. 

_* * 

[363] Q. Now coming back again to this meeting of 
October 29, 1961, at the Wachters, Mrs. Thompson, 
didn't Mickey Lima state at that meeting that the law- 
yers for the Communist Party had advised the Com- 
munist Party not to register under the law in effect ? 
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[364] THE WITNESS: I believe that he stated that. 

BY MR. ABT: 

Q. Did he not state, Mrs. Thompson, that the lawyers 
had advised the National Executive Committee of the 
Communist Party that if a responsible officer of the or- 
ganization were to authorize any agent or attorneyto reg- 


ister for it that they wouldthereby forfeit their privilege, 
their constitutional privilege, under the 5th Amendment? 
A. I believe that he said that the Party would be forfeit- 
ing their privilege, yes, under the 5th Amendment. 

[365] Q. And did he not say that it was for that rea- 
son that the lawyers advised the Communist Party not to 
use this method of registering by an agent or an attor- 
ney? A. Yes, sir. 

Q. And I believe, Mrs. Thompson, that you attended 
a meeting of what was known as the Sacramento-San 
Joaquin Section of the Communist Party on November 
20, 1961. Do you recall that meeting? A. I believe it 
was November 19th. 

Q. November 19th. Yes, you are quite right, Novem- 
ber 19th. And you reported on that meeting to the F.B.I. 
on November 20th; is that right? A. Yes, sir. 

Q. And at that meeting didn't Mickey Lima make sub- 
stantially the same statement that he did at the Wachter 
meeting with respect to the advice that the lawyers had 
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given to the Communist Party on this question of regis- 
tering? 
*« * 

[366] THE WITNESS: Yes, he made substantially the 
same statement. 

BY MR. ABT: 

Q. And at both of those meetings Mickey Lima stated, 
did he not, that it was the intention of the Communist 
Party not to register under the law? A. That is cor- 
rect. 

Q. Now, Mrs. Thompson, when did you actually see 
these two forms, what we call the registration form, the 
short form, and the registration statement, the long 
form, for the first time? When did you first lay eyes on 
them? A. I saw a form in Mickey's hand when he read 
from it. 

Q. You were too far away to read it at that time? A. 
Yes, I personally could not have read it. 

Q. When did you first get close enough to one of these 
pieces of paper to see what its contents were? A. I be- 
lieve it was sometime this week or last week in Mr. 
Lowther's office. 

xk * 

[369] Q. Now back in October, the end of October, 
and November, 1961, Mrs. Thompson -- let's take the 
month of November, 1961. Did you ever in November, 
1961, tell the F.B.I. or any F.B.I. Agent that you would 
be willing to sign these forms on behalf of the Commu- 
nist Party? A. No, sir. 

Q. Did any F.B.I. Agent ever ask you -- A. No. 

Q. -- Whether you would be willing to sign these 
forms on behalf of the Communist Party? A. No, sir. 

Q. Now after November, 1961, when was the first 
time that you were ever asked whether you would have 
been willing to sign those forms back in 1961? A. After 
I came to Washington this time, sir. 

Q. When was that? A. This was probably either 
Thursday or Friday week before last. 

Q. And who asked you that question at that time? 
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[370] A. I believe Mr. Cronin did, sir. 

@. Mr. Cronin, the gentleman who was sitting over 
here (indicating) behind Mr. Lowther, is that right? A. 
Yes. sir. 

Q. He is one of the lawyers for the Department of 
Justice. right? A. Yes, sir. 

Q. And he was discussing your testimony in this case, 
was he. at that time with you? A. Yes, Sir. 

Q. And just exactly what did he ask you? A. He 
asked me that at the time the party was required to reg- 
ister if I would have registered them, and I told him I 
would have. 

Q. And he asked you, if they had asked you at that 
time whether you would have done it at that time; is that 
it? A. Yes, sir. 

Q. And that is the first time you ever told anybody in 
the Government that you would have been willing to sign; 
right? A. Yes, sir. 

Q. Had you ever told anybody else that you would 
have been willing to sign? [371] A. I don't recall that 
I did, sir. 

Q. You knew back in 1961, did you not, in November, 
1961, Mrs. Thompson, as a result of your attendance at 
these meetings and what you heard there, that the Com- 
munist Party was unwilling to register or to use any 
agent or attorney as a means of registering? A. Yes, 
sir. 

Q. And that was for the reasons that Mickey Lima 
explained at those meetings? A. Yes, sir. 

Q. Now you would have been willing, would you not, 
to have done anything within reason within the Commu- 
nist Party that the F.B.I. requested that you do? A. 
Within reason; yes, sir. 

Q. And you would have considered registering the 
Communist Party or acting as its agent in registering 
as a request within reason, would you not? A. Yes, sir. 

Q. But you tell us the F.B.I. never asked you to do 
this, that is to say to register on behalf of the Commu- 
nist Party? A. No, Sir. 


_* * 
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[376] November 10, 1965 
x* * Oe 

[379] MR. ABT: At this time, Your Honor, I would 
like to move to strike that portion of the witness' testi- 
mony on direct in which she saidthat had she been asked 
by a responsible officer of the Communist Party to reg- 
ister the organization, she would have been willing to do 
so in November 1961. 

And the grounds for that motion are that it now ap- 
pears from my cross-examination that in November 
1961, and, indeed, at all times while she was a member 
of the Communist [380] Party, she was not a bona fide 
member of the Party but was placed there as an infor- 
mer or informant, whatever you want to call it, by the 
FBI, was paid by the FBI, was an agent of the FBI. 


xk * 


[382] THE COURT: I deny the motion. 
«ex 

[397] BY MR. ABT: 

Q. Right. Now, Ibelievethat yesterday, in response 
to one of my last questions, Mrs. Thompson, you stated 
that you would have done anything within reason in con- 
nection with your activities within the Communist Party 
that the FBI requested of you, wasn't that your testi- 
mony? A. Yes, sir. 

Q. And isn't it true that similarly, within reason, 
[398] you would have refrained from doing anything in 
connection with your activities in the Communist Party 
that the FBI -- A. Within -- 

Q. Just a moment. -- that the FBI requested of you? 
A. Within reason, yes. 

Q. Now, if some responsible official of the Commu- 
nist Party, in November 1961, had asked you to act as 
the agent of the Party in registering it, you would have 
consulted the FBI, would you not? A. I would have filed 
a report on this as I did on other happenings within the 
Party. 

Q. Right. And you would have been guided by the ad- 
vice of the FBI on this matter, would you not? A. If 
they had offered advice, I would have. 
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Q. If they had advised you not to act as agent, in re- 
sponse to this request, you wouldn't have acted asagent, 
wouldyou? A. That's correct. 

Q. So that, when you told us or when you answered 
Mr. Lowther’s question the other day that if a responsi- 
ble official of the Communist Party had asked you toreg- 
ister the Party, you would have been willing to do so, 
your willingness was what we might call conditional, 
was it not? That is to say, conditional on the FBI ad- 
vising or not advising you not [399] todo that? A. If 
they had advised me not to, I would have followed their 
advice. 

Q. Right. Now, actually, as you testified yesterday, 
I believe you never informed them of this matter of your 
willingness to register, did you? A. No, sir, I did not. 

x“_* « 

Q. Now, you testified about this District Committee 
meeting of October 29th at the Wachters' yesterday, did 
you not? A. Yes, sir. 

(400] Q. And you testified yesterday, as I recall, 
when I was examining you, that Mr. Lima said that it was 
against the policy of the Communist Party to register 
and that it would not register? A. Yes, sir. 

Q. And that the lawyers of the Party had advised it 
not to register? A. Yes, Sir. 

Q. And that advice was based on the reasons which 
you explained yesterday, is that right? A. Yes, Sir. 

Q. Now Iam going to ask you, Mrs. Thompson, if, 
after Mickey Lima had made those remarks, he hadgone 
on and said, "Nevertheless, I want to ask whether any- 
one here will volunteer to act as agent for the Commu- 
nist Party in registering it with the Attorney General," 
whether you would have volunteered? A. I might have. 


-~—* © 


[458 ] PAUL JESCHKE 


being first duly sworn, was examined and testified as 
follows: 
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DIRECT EXAMINATION 
BY MR. LOWTHER: 


x * 

[459] Q. And, Mr. Jeschke, your occupation, what is 
your job, please? A. Iam a newsman with United Press 
International in San Francisco. 

Q. And did you hold a position, a job, with United 
Press International in San Francisco as of the month of 
May of this very year, 1965? A. Yes, sir. 

Q. And in the month of May 1965, and directing your 
attention, if I may, specifically to the date of May the 
14th of this year, did you have occasion to talk to an in- 
dividual identified to you as Gus Hall? A. Yes, I did. 


xe Ok 


[461] Q. I want to show you a photograph, which is 
Government's Exhibit No. 1 for identification. In this 
photograph, Government's No. 1, do you recognize any 
individual in that photograph to be the individual with 
whom you talked on May the 14th, 1965? A. Yes, sir, 


the gentleman in the center. 

Q. In the center; and that is the individual that you 
talked with, Gus Hall? A. Yes, sir; that is correct. 

Q. Very well. 

Now I want to ask you this, Mr. Jeschke; the question 
is this: Did Hall, the individual you said you talked with 
on May 14th of this year -- and where did that take place, 
incidentally? A. In Oakland, California. 

Q. In the State of California, city of Oakland? A, 
That is correct. 

Q. And did you identify yourself to Hall as being a 
newspaper man? A. Yes, sir. 

[462] Q. And during the time that you talked with 
him -- I want to ask you this question in this area -- did 
Hallhave anything to say concerning the Communist Party, 
its number of members, and what position Hall himself, 
at that time of the interview, held in the Communist 
Party? 
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[464] Q. Now, apart from the notes that you took as 
to Hall’s answers. do you now in your own mind have a 
recollection so that you can quote -- or answer, I should 
say. by giving a direct quotation -- entirely as to what 
Hall said in that regard? A. Yes, sir. 

Q. You can without your notes? A. Yes, sir. 

Q. Go ahead. 

THE ‘WITNESS: Mr. Hall said that technically the 
Party had no members or officers, but that actually 
there were about 10,000 members. He further said, 
“Now you know, I know, Party members know and the 
FBI knows that Iam the General Secretary of the Party. 
But how are the agents of the Government going toprove 
that?” 


x -_ * 


[469] CROSS EXAMINATION 
BY MR. FORER: 


“_* * 


[471] Q. And this conversation of May 14, 1965 was 


that interview that he gave you at your request? A. 
Yes, sir. 

Q. How long did that interview go on? A. Approxi- 
mately two and a half hours, sir. 

~<s* 

[481] THE COURT: Wait a minute. That isn't it, 
Mr. Lowther. 

Would you, Mr. Witness, read from that statement -- 
you said you took neither shorthand nor Speedwriting -- 
what are the actual words spoken by Mr. Hall. 

MR. FORER: Objection 

[482] MR. LOWTHER: In that one area, Your Honor. 

THE COURT: Whatever is down there, whatever is 
there. 

MR. LOWTHER: Just onthat one question thatI asked 
him. 

THE COURT: Then let counsel get it on recross. 
Do you understand, sir? You testified here before 
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that there was a certain statement made by Mr. Hall to 
you in the course of the interview. You have since been 
asked whether you take shorthand or Speedwriting, and 
you have testified you did not. Is there anything inthere 
concerning the statement you made verbatim that you 
heard Mr. Hall state? 

THE WITNESS: Yes, sir. 

THE COURT: You may read that. 

MR. FORER: My objection, Your Honor. 

THE COURT: Overruled. 

BY MR. LOWTHER: 

Q. Read it. A. "Technically the Party doesn't have 
any members or officers, though actually about 10,000 
members. Now you know, I know, Party members know 
and FBI knows I am General Secretary of the Party. But 
how the hell is the Government going to prove that? 

~* * 


[485] JOHN HEWSON 


being first duly sworn, was examined and testified as fok 


lows: 
DIRECT EXAMINATION 


BY MR. LOWTHER: 

Q. Your name is John Hewson -- H e-w-S-o-n: is 
that not correct. A. Yes, sir; that is correct. 

Q. And, Mr. Hewson, I think you are now, is that not 
accurate to Say, a student at the University of Georgia 
Law School, at Athens, Georgia? A. Yes, sir. 

Q. And in the year 1963, and in the month of Febru- 
ary of the year 1963, can you tell His Honcr and these 
ladies and gentlemen ofthe jury whether or not you were 
a student at the University of Virginia? A. Yes, sir; I 
was a Student there. 

Q. And in the evening hours of February the 8th, 
1963 -- First of all, let me show you, if I may, a photo- 
graph, [486] No. 1 for identification. Do you recognize 
the individual who is seated in the center of that group 
in that photograph, please? A. Yes, sir, Ido. That is 
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the gentleman who addressed the John Randolph Society 
on February 8, 1963, at the University of Virginia, whom 
I introduced as Gus Hall. 

Q. And you say you introduced that individual as 
what? A. I introduced the gentleman as Gus Hall, Sec- 
retary General of the Communist Party of the United 
States of America. 

Q. Secretary General? A. Yes, sir. 

[488] Q. Mr. Hewson, let me ask you this question, 
if I may: 

After you had introduced Hall in that fashion, was 
there any objection on Hall's part, at the time orafter, 
to your having introduced him in that way ? 

MR. ABT: I object, Your Honor. 

THE COURT: How did it come about that you intro- 
duced him as General Secretary of the Communist Party ? 

THE WITNESS: I was president of the John Randolph 
Society at the time, sir, and we invited Mr. Hall to come 
and speak at a public meeting at the University of Vir- 
ginia. And as the president of the Society, I introduced 
him. 

THE COURT: How did you know it was Gus Hall? 

THE WITNESS: Well, I was introduced to the gentle- 
man earlier in the afternoon when he came into town. 

I met him at the Gallery Court Hotel, and at the time he 
introduced himself as Gus Hall. 

THE COURT: And thereafter you introduced him as 
Gus Hall, General Secretary of the Communist Party? 

[489] THE WITNESS: Yes, sir; that is true. 

MR. ABT: I renew my motion, Your Honor. 

THE COURT: I deny the motion. You have a motion 
to strike, wasn't it? 

MR. ABT: Yes, sir. 

THE COURT: And I deny it. 


~~ & 


(491] THE COURT: Mr. Abt. 
MR. ABT: No cross, Your Honor. 


-_—* * 
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[493] Monday, November 15, 1965 


* eK 


[501] WILL LISSNER 


called as a witness by the Government, and, having been 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. LOWTHER: 

Q. Your mme, sir, is Will Lissner -- L-i-s-s-n-e- 
r -- is that not right? A. Yes, sir. 

Q. Mr. Lissner, you are now and you have been for 
some time employed as a reporter for the New York 
Times, a newspaper publication in the City of New York, 
is that right? A. Yes, sir. 

Q. Were you so employed in the month of June of the 
year 1961? A. Yes, sir. 

Q. And during the month of June, did you have occa- 
sion to interview an individual -- strike that, if the 
Court pleases. 

Showing you a photograph, Government's Exhibit 
numbered one for identification, do you recognize that 
photograph, Mr. Lissner? 

(Indicating the exhibit.) 

A. Yes, I do. 
* eK 

[502] Q. Now, this individual seated in the center of 
that photograph, did you have occasion to talk to that in- 
dividual on June the 8th, 1961? A. Yes, he gave a news 
conference at the office of the Communist Party. 

Q. All right. And where did you go to interview that 
individual? What address, physically, if you recall? 

A. 23 West Twenty-Sixth Street. 

Q. Inthe City of New York? A. In the City of New 
York. 

Q. All right. Now, that individual who you have iden- 
tified, was he known to you by name? A. Yes, he was. 

Q. And what name? A. Mr. Gus Hall. 

Q. All right. Now, in the course of the interview 
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that you had with Hall on June 8th, 1961, can you tell His 
Honor andthese ladies and gentlemen ofthe jury whether 
or not --[503! and answer this yes, or no, if you will 
please -- whether or not that individual Hall had any- 
thing to say in your presence as to the compliance or 
non-compliance of the Communist Party with the order 
of the Subversive Activities Control Board requiring the 
Party to register and file statements and forms withthe 
Board? A. Yes. sir. 

Q. I want you to tell His Honor and these ladies and 
gentlemen what Hall said in that regard. A. Mr. Hall 
said, “In no way do we intend to comply with the law," 
and the reference to the law was to the Internal Securi- 
ties Control Act. 

Q. All right. And during the course of your talking 
with Hall, did there come a time when you had occasion 
to, or someone else in your presence had occasion to 
question that individual Hall as to what, if any, position 
he, Hall, held with the Communist Party as of the date 
of June 8th, 1961, the date of the interview? 

MR. ABT: I object, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: Yes, sir. 

BY MR. LOWTHER: 

Q. And what, if anything, did Hall say as to the posi- 
tion he held in the Communist Party of the United States 
[504] of America as of the date of the interview, June 8, 
1961? 

MR. ABT: I object. It is hearsay, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: Mr. Hall identified himself as Gen- 
eral Secretary of the Communist Party of the United 
States. He identified Miss Flynn -- 

MR. ABT: That answered the question, Your Honor. 

THE COURT: Yes, I think that is sufficient response, 


Mr. Lissner. 
-* * 
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[512] CROSS EXAMINATION 


BY MR. ABT: 

Q. Mr. Lissner, how did you happen to go over tothe 
Communist Party Headquarters at 23 West Twenty- 
Sixth Street, on June 8th? A. Someone from the Head- 
quarters called the City Desk at The New York Times, 
said that the Communist Party was going to have anews 
conference, and invited us to send a [513] reporter. 

Q. Now, did they indicate what the occasion for that 
news conference was? A. Yes, there had been a Su- 
preme Court decision, I believe, on June 5th, and this 
conference was to be about that. 

Q. Was to be about the Supreme Court decision? A. 
Yes, sir. 

Q. And that was the Supreme Court decision that up- 
held the order against the Communist Party to register, 
is that right? A. Yes, sir. 


** * 


[515] Q. Well, Mr. Lissner, let me show you Defend- 


ant's Exhibit 1 for identification, and let me call your 
attention to the column that appears at the left of that ex- 
hibit. 

I will ask you to read it, and then I am going to ask 
you Some questions. 

(The witness perused the exhibit.) 

A. This refreshes my recollection. I was in error. It 
did take place in December of 1959. It was covered by 
Mr. Harry Schwartz, the convention was. 

Q. You say you now recall that the convention at 
which Gus Hall was elected General Secretary of the 
Communist Party took place in December 1959? A. 
Yes, sir. 

Q. And you also recall, do you not, that the conven- 
tion was covered by the New York Times, by your re- 
porter, Harry Schwartz? A. Yes, sir. A member of 
the Editorial Board. 

Q. A member of the Editorial Board. Now, was he 
then a member of the Editorial Board? [516] A. Yes. 
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Q. All right. Now. do you recall reading his story 
about the convention. in your paper at that time? A. 
Yes. sir. 

Q. And let me show you again, Mr. Lissner, Defend- 
ant’s Exhibit No. 1 for identification. 

Is the column on the left of that exhibit the story 
which appeared in the New York Times about the 1959 
Communist Party convention? A. I believe it is. 

Q. Now. you weren't the only reporter that covered 
that news conference on June 8th? A. No, sir, Iwas 
not. 

Q. How many other reporters were there, if you re- 
call? A. I would say 12 to 14 newsmen, including some 
of the [517] men who may not have been newsmen. They 
were carrying television sound equipment. 

Q. Sound equipment? A. Yes, sir. 

Q. The conference was televised, was it? A. I don't 
believe it was. I don't believe they took pictures. They 
took sound equipment. That was for radio. There were 
television and news men there, but I don't recall that 
there were any cameras. 

Q. But the press, wire services and most of the New 
York press were represented at that time, is that right ? 
A. Yes, sir. 

THE COURT: You say that you don’t recall any cam- 
era. Are you speaking of TV cameras? 

THE WITNESS: Television cameras. There were 
still cameras. 

BY MR. ABT: 

Q. There were still cameras? A. Yes. 

Q. Now, -- 

MR. ABT: Mr. Lowther, 1 wonder if I may have Gov- 
ernment's Exhibit 1 for identification. 

Q. Mr. Lissner,I show you Government's Exhibit 1 
for identification. That is one of the still pictures that 
was [518] taken under your direction at the press con- 
ference, is that not correct? A. Yes, sir. 

Q. Can you identify the gentleman that is sitting at 
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the left of the person whom you identified as Gus Hall? 
A. The lady sitting at the left of Mr. Hall or to Mr. 
Hall's right, left on the picture? 

Q. Iam speaking of the gentleman on the left. A. 
Oh, that is Mr. Benjamin Davis, since deceased. 

Q. Mr. Davis died when, Mr. Lissner? 

To refresh your recollection, was it in August of last 
year, approximately ? A. I believe so. I can't fix the 
time. 

Q. Very well. And Mr. Benjamin J. Davis, Jr., is 
the same person, is he not, who was elected to the New 
York City Council on the Communist Party ticket in the 
1940s? A. He was elected in the 1940s, but I believe it 
was on the American Labor ticket with Communist en- 
dorsement, not on the Communist Party. 

Q. But it was well known at the time of the election 
that he was a member of the Communist Party and a 
Communist, was it not? A. Yes, he had made that very 
clear. 

Q. Now, can you identify the lady in the picture? 
[519] A. That's the late Mrs. Elizabeth Gurley Flynn, 
who died a couple of months ago. She died this year. 

Q. very well. Now, Mr. Lissner, how long did this 
news conference last? A. From about 11:00 o'clock 
until shortly after 12:00 o'clock. 

Q. About an hour? A. About 
ten minutes. But it was still going on when I left. 
that time Mr. Hall began making tape recordings, brief 
tape recordings for the radio stations. 

Q. The conference opened, did it, by Mr. Hall mak- 
ing a statement? A. Yes, sir. 

Q. Did he read it or was it just made? A.He handed 
out the statement that we had published a few days be- 
fore, and which you may see on the paper in that exhibit. 

Q. I'm sorry? A. He handed out the statement that 
the Party had issued a few days before and which you can 
see -- it was printed in the paper ~~ you see on the table 
there. 

Q. And the table you are speaking of -- A. Inthe 


photograph. 
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[520] Q. You are speaking of the picture in the photo- 
graph? A. Yes, sir. 

Q. As I understand it, what you are saying is that the 
statement that he handed out at the news conference was 
printed in this copy of The Worker, which is lying on the 
desk in the photograph? Is that what you are saying? 

A. Yes, sir: yes, sir. And then he spoke -- 

Q. Just a moment: just a moment. I show you, Mr. 
Lissner, Government's Exhibit 16-B for identification, 
and call your attention to the excerpt that appears in the 
left column of that exhibit. AndI would like to ask you 
whether that is the copy of the statement to which you 
have just referred that Mr. Hall handed to the press at 
the opening of the conference? 

(The witness perused the exhibit.) 

A. Yes, sir. The version he handed out was mimeo- 
graphed, but the text -- 

Q. Butthe text is identical, is that correct? A. Yes, 
sir. And I checked the text. 

Q. This is your own handwritten note on the right of 
the exhibit, showing that you checked the text? A. Oh, 
I didn't read that. Yes, sir, that is mine. 

Q. So that the text that appears in Government's Ex- 
hibit 16-B is identical with the statement that Mr. Hall 
[521] handed to the press at the opening of the confer- 
ence, is that right? A. Yes, sir. 

Q. All right. Now, after he handed to the press this 
statement, Mr. Lissner, did he make an oral statement? 
A. He did. 

Q. And how long did that oral statement last? A. A 
few minutes. 

Q. Afew minutes? A. Yes. 

-_—*s * 

(523] Q. Didn't Mr. Hall say, in substance, at one 
point in this press conference, Mr. Lissner, that the 
charge that the Communist Party engaged in subversion 
or sabotage or advocates the violent overthrow of the 
Government is a false and slanderous charge? A. Yes, 
sir. He called it the big lie. 
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Q. He called it the big lie? A. Yes. 

Q. And did he not say at one point also, Mr. Liss- 
ner, that the Communist Party would use every possible 
legal means to defend the legal and open existence of the 
Communist Party of the United States? A. He did, sir. 

[524] Q. And didn't he also say, in substance, that to 
register under this Act, this law, would require the Com- 
munist Party to submit the names of its officers and 
members to the Attorney General for prosecution? A. 
Yes, sir. 

Q. And did he not say that he and other Communist 
Party leaders would rather go to jail than to betray the 
trusts ofthe membership of the organization? A. Rather 
than betray the trust of a single member or supporter, 
yes, sir. 

Q. And did he not also say that, "We won't be infor- 
mers"? A. Yes, sir. Stool pigeons. 

Q. Stool pigeons? A. Yes, sir. 

Q. And didn't he also say, Mr. Lissner, that in the 
decision of the Supreme Court which had been handed 


down on the 5th of June, the Court didn't go into the reg- 
ulations under the law? A. Yes, sir. 

Q. And didn't he say that these regulations raised 
certain constitutional questions? A. Well, he said the 
law raised serious constitutional questions, but I would 


have to refresh my recollection to -- 
*** 


[525] Q. Let me show you, Mr. Lissner, your testi- 
mony at the prior trial and ask you to look at page 123 
of it, and I ask you whether or not that doesn't refresh 
your recollection as to what Mr. Hall said about these 
regulations? 

(The witness perused the exhibit.) 

A. Yes, it does. He said that the questions were there, 
but he hadn't had an opportunity to discuss these with 
his lawyers. 

Q. That is to say, he hadn't had an opportunity todis- 
cuss with his lawyers the various constitutional ques- 
tions that the regulations under the Act would raise, is 
that correct? A. Yes, sir. 


se 
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[535] (Government's Exhibits 20, 21, 23, and 25, 
previously described were received in evidence.) 

MR. LOWTHER: May they be read to the jury? 

THE COURT: You may read them. 

MR. LOWTHER: No. 20 in evidence, members of the 
jury, reads in part: 

The parties hereto, by their attorneys, [536] Stipulate 
and agree as follows: 

1. On April 20, 1953, the Subversive Activities Con- 
trol Board, after hearings on a petition filed by the At- 
torney General of the United States pursuant to Section 
13(a) of the Subversive Activities Control Act of 1950, 
ordered the defendant herein the Communist Party ofthe 
United States of America, to register as a Communist- 
action organization under and pursuant to Section 7 ofthe 
Act. Atrue copy of said order of the Board is attached 
hereto marked Exhibit A. 

2. On judicial review, the order of the Board was af- 
firmed by the United States Court of Appeals for the Dis- 
trict of Columbia Circuit. The judgment of the said 
United States Court of Appeals was affirmed by the Su- 
preme Court of the United States, and the mandate of the 
Supreme Court was issued on October 10, 1961. A true 
copy of said mandate of the Supreme Court is attached 
hereto marked Exhibit B. 

3. The order of the Board became final on October 
20, 1961, and notice to that effect was published in the 
Federal Register on October 21, 1961. [537] A true copy 
is attached. 

Government's 21 reads: 

The parties hereto, by their attorneys, stipulate and 
agree that the defendant, the Communist Party of the 
United States, is, and at all times mentioned in the in- 
dictment has been, an unincorporated association having 
headquarters at 23 West Twenty-Sixth Street, New York, 
New York. 

Government's 23 in evidence, reads as follows: 

The parties hereto, by their attorneys, stipulate and 
agree: 
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1. At no time up to and including February 25, 1965, 
the date of the return of the indictment -- the second in- 
dictment -- did the defendant file with the Internal Secur- 
ity Division of the Department of Justice a registration 
form, Form IS-5la, referred to in Section 11.200 of Or- 
der No. 250-61 of the Attorney General of the United 
States. 

2. At no time up to and including February 25, 1965, 
the date of the return of the second indictment, did the 
defendant file with the Internal Security Division of the 
Department of Justice a registration statement, Form 
IS-51, referred to in Section 11.201 of [538] the order of 
the Attorney General of the United States. 


*x** * 


[543] HENRY OSCAR MARRIOTT 


called as a witness by the Government and, having been 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. LOWTHER: 


** 

[544] Q. All right. And now let me ask you this 
question, Mr. Marriott: 

Was there a time in the past when you were 2 mem- 
ber of the Communist Party of the United States? A. 
There was. 

Q. And would you inform His Honor and these ladies 
and gentlemen of the jury: 

When did you first join the Communist Party? A. 
The first time was April 15, 1953. 

“ee 

[551] Q. Very well. Now, I want to ask you this 
question: 

Putting your mind back now, Mr. Marriott, to the year 
1961, in late October and early November and before the 
20th of November, can you tell His Honor and these la- 
dies and gentlemen of the jury whether or not at that pe- 
riod of time you ever conferred -- strike that, please. 


64 


At this period of time did you have information con- 
cerning the question of the registration of the Commu- 
nist Party under the Subversive Activities Control Act? 
A. [had knowledge of it, and I read a great deal of it in 
The Daily and othe: papers. 

Q. Did you have information back at that time, Mr. 
Marriott. as to what, if any, -- what information was re- 
quired by the Subversive Activities Control Act had the 
Communist Party registered with the Attorney General 
in November of 1961? A. I did. 

Q. Can you tell the Court and jury what information 
you had, what knowledge or information you had that the 
[552] Communist Party had to furnish had you regis- 
tered? 

MR. FORER: Objection. 

THE COURT: Overruled. 

THE WITNESS: Yes, it was my understanding that the 
Communist Party had to register under what we call the 
McCarran Act, that they had to list the officers of their 
organization and their duties and responsibilities. 

It would be necessary to list the finances of the or- 
ganization, the sources from which they came, and the 
disposition of those finances. 

And there was another -- I don't -- 

BY MR. LOWTHER: 

Q. Let me ask you this: Whether or not at that time 
you had any information, any knowledge that were the 
Party to register it had to give any information concern- 
ing printing presses, and so forth? A. Yes, sir. 

MR. FORER: Objection. 

THE COURT: Overruled. 

BY MR. LOWTHER: 

Q. Did you? A. Yes. 

Q. And the same question in regard to lists of mem- 
bers? A. Yes, they did. 

[553] Q. And the same question in regard to how the 
Party itself, if it had registered, was to register, under 
what name? A. As a Communist-action organization. 

Q. And what, if any, further information as to the 
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Party itself did you have knowledge of, information con- 
cerning, I should say? 

MR. FORER: May I have a continuing objection to 
this testimony? 

THE COURT: I don't understand this question, either. 

MR. LOWTHER: May I rephrase it, Your Honor? 

BY MR. LOWTHER: 

Q. Whether or not you had information back in 1961, 
in October and November, that the Communist Party, 
were it to register, had to furnish its address? A. Yes. 

MR. FORER: Objection, Your Honor. May we have a 
continuing objection to this entire line? 

THE COURT: Yes. Overruled. 

BY MR. LOWTHER: 

Q. You say you did? A. Yes. 

Q. Now, the question to you, Mr. Marriott, is this: 

Back at that period of time, namely, late October [554] 
and November of 1961, did you, Mr. Marriott, ever con- 
sider in your own mind what action you, Henry Oscar 
Marriott, would take were you approached by an officer 


or responsible member of the Party and asked to file 
and register the Party under the terms of the McCarran 
Act, as you call it? 

MR. FORER: Objection. 

THE COURT: Overruled. 

THE WITNESS: I did. 


xa 


(555] BY MR. LOWTHER: 

Q. What conclusion had you reached in your own mind 
back in November 1961, Mr. Marriott, as to whether you 
would or would not register the Party under the terms of 
the McCarran Act, if you were asked to do so by a re- 
sponsible officer of the Party? 

MR. FORER: Objection. 

THE COURT: Overruled. 

THE WITNESS: Well, I had reached a conclusionthat 
I would have registered the Party. 

BY MR. LOWTHER: 

[556] Q. Very well. Now, will you answer this yes, 
or no, if you will, please, Mr. Marriott: 
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Prior to November 1961 -- yes, or no, if you please 
-- had you, Henry Oscar Marriott, ever made your posi- 
tion that you would register the Party or that it should 
register known to any other members of the Communist 
Party of the State of California? 

MR. FORER: Objection. 

THE WITNESS: I did. 

THE COURT: Overruled. 

BY MR. LOWTHER: 

Q. What did you say? A. Ihad made my position 
clear to members of the club where I was a member. 

Q. And that would be the Warehouse Section? A. 
That's right. 

=< * 

[571] Q. All right. Now I want to ask you this ques- 
tion: Inthe month of February of this year, anddirect- 
ing your attention specifically to the date of Wednesday, 
February the 3rd, 1965 -- answer it, yes, or, no, if you 
will, please, Mr. Marriott -- on that date did you have 
occasion to see again the individual concerning whom 
you testified, namely, Gus Hall? A. I did. 

[572] Q. And where did you see him on February the 
3rd of this year? A. I met him in front of the Commu- 
nist Party national headquarters at 23 West 26th Street, 
New York City. 

Q. I want you to tell His Honor and these ladies and 
gentlemen of the jury on February the 3rd of 1965 what 
if anything happened as between you and this individual 
whom you have previously testified about, Gus Hall? 

MR. FORER: Objection. 

THE COURT: Overruled. 

THE WITNESS: I was standing infront of the national 
headquarters when a blue sedan, dark blue sedan drew 
up in front of the building, and the gentleman that I rec- 
ognized as Mr. Hall alighted. 

As he stepped upon the sidewalk, I approached him; I 
held out my hand; shook his hand: Good morning, Mr. 
Hall. I told him that I was Henry Oscar Mariott, whom 
he had met at the California hall in San Francisco onthe 
night of November the 15th. 
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He said: What are you doing here? What do you 
want ? 

Well, I said: Mr. Hall, I want you and the Communist 
Party to understand and to know that I am willing to vol- 
unteer my services to register the Communist Party un- 
der [573] the provisions of the McCarran Act. 

He stiffened and stepped back and he said: I won't 
talk with you. And he turned and started up the steps. 
When he got to the door of the building, he turned around 
and said: Our lawyers will take care of that. 

And I didn't see him again that day. 

BY MR. LOWTHER: 

Q. At the time that you introduced yourself, as you 
testified to just a moment ago, on February the 3rd, to 
this individual Hall, can you tell His Honor and these la- 
dies and gentlemen of the jury whether or not Hall gave 
any evidence by word of mouth or otherwise that he rec- 
ognized you as having previously seen you? 

MR. FORER: Objection. 

THE COURT: Overruled. 


THE WITNESS: Yes, he told -- 

When I told him that I saw him on the night of No- 
vember the 15th, he said: Oh, yes. He said: I remem- 
ber you. He said: You have a wonderful memory. 

I said: Mr. Hall, it seems that you have a goodmem- 


ory, too, because you remember me. 
** * 


[574] BY MR. LOWTHER: 

Q. I want you to look at this photostatic copy known 
now as Government's 26, for identification, and read it 
to [575] yourself, if you please, Mr. Marriott. A. Ican 
recognize it. 

Q. Whose handwriting, longhand script writing isthat 
on the face of Government's Exhibit 26, for identifica - 
tion? A. It is my own, sir. 

Q. Your own? A. Yes, sir. 

Q. And can you tell His Honor and these ladies and 
gentlemen of the jury, did you write the original, a copy 
of which now constitutes Government's 26, for identifica- 
tion? A. I did. 
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Q. And to whom did you send that letter, Govern- 
ment’s 26. for identification? A. I sent the letter to the 
Communist Party. United States of America, 23 West 
26th Street. New York, New York. 

Q. And did you send a copy of that letter to anyone? 
A. I did. 

Q. To whom? A. Gus Hall, general secretary ofthe 
Communist Party, U.S.A. 

[576] THE CLERK: Government's Exhibit 27 marked 
for identification. 

(Whereupon receipt for registered letter to Commu- 
nist Party U.S.A. was marked Government's Exhibit 27, 
for identification.) 

MR. LOWTHER: And Government's Exhibit 27-A, for 
identification. 

THE CLERK: Government's Exhibit 27-A marked for 
identification. 

(Whereupon return receipt for registered letter to 
Communist Party U.S.A. was marked Government's Ex- 
hibit No. 27-A, for identification.) 

MR. LOWTHER: Government's Exhibit 28, please, 
Your Honor, for identification. 

THE CLERK: Government's Exhibit 28 marked for 
identification. 

(Whereupon receipt for registered letter to Gus Hall 
was marked Government's Exhibit No. 28, for identifica- 
tion.) 

MR. LOWTHER: And Government's Exhibit 28-A, if 
you please, sir. 

THE CLERK: Government's Exhibit 28-A marked for 
identification. 

[577] (Whereupon return receipt for registered let- 
ter to Gus Hall was marked Government's Exhibit No. 
28-A, for identification.) 

BY MR. LOWTHER: 

Q. Now, Mr. Marriott, showing you first off these 
documents, this white slip of paper, Government's 27, 


69 


for identification, and this pink-colored card, Govern- 
ment's 27-A, for identification, in regard to the hand- 

writing whicn appears on the front of Government's 27, 
the white slip, whose handwriting is that? A. My own. 

Q. And in regard to the handwriting which appears 
on the front of Government's 27-A, the name, "Henry O. 
Marriott, 48 Henderson Place, Menlo Park, California," 
whose handwriting is that? [578] A. That is mine. 

Q. With regard to these two documents, 27 and 27-A, 
and in regard to the letter that you testified about prior 
thereto, 26, what type of mail did you use in sending that 
letter, the copy of which you have before you, 26, to the 
Communist Party? A. Certified mail. 

Q. And those two documents that you have on thewit- 
ness stand before you, Government's 27 and 27-A, inre- 
gard to the white slip of paper, when you sent the orig- 
inal of the letter, Government's 26, did you keep in your 
possession the white slip of paper, Government's 27? 
A. I did. That was my receipt for the letter. 

Q. Very well. And in regard to Government's 27-A, 
the pink slip, did there come a time when you received 
that back through the United States Mails? A. Yes. 
That was the return receipt. I wanted a return receipt 
so that I would be sure that the letter was delivered and 
receipted for. 

Q. In regard to the date stamp, the postal stamp on 
the front of Government's 27-A, what date is that? A. 
Febrvary the 10th. 

Q. 1965? [579] A. Yes, 1965. 

Q. Very well. Now, in regard to these two docu- 
ments, first of all, does the serial number which ap- 
pears on the white slip of paper, Government's 27, cor- 
respond with the serial number that appears on the pink 
slip of paper, 27-A, that you got back through the mail? 
A. It does. 

Q. In regard to the handwriting which appears, Mr. 
Marriott, on the back of 27-A, the script handwriting, is 
that your handwriting? A. It is not. 


“ee 
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Q. And in regard to the figures which appear in long- 
hand in the little box down at the lower left-hand cor- 
ner. the box entitled, "Date Delivered,” is that your 
handwriting? A. It is not. 

Q. Was this script handwriting, “Communist Party,” 
it looks like. “Joe Brant,” and "2, 12,'65" on this card, 
°7-A, when you got it back through the United States 
Mails? [580] A. It was. 

Q. Now showing you, if I may, these two pieces of 
paper. Government's Exhibit 28, this white slip, and 
Government’s Exhibit 28-A, this pink slip. 

First of all, in regard to the script handwriting that 
appears on the front of Government's 28, "Gus Hall, 
Communist Party, United States of America, 23 West 
26th Street, New York, New York,’’ whose handwriting 
is that, sir? A. It is mine. 

Q. In regard to the handwriting that appears on the 
front of Government's Exhibit 28-A, "Henry O. Marriott, 
48 Henderson Place, Menlo Park, California," whose 
handwriting is that? A. It is mine. 

Q. And in regard to the handwriting and the numbers 
which appear on the reverse side of 28-A, is that or any 
of it your handwriting? A. It is not. 

Q. Now, when you sent a copy of Government's No. 
26, the letter that you testified concerning, to Hall, what 
kind of mail did you use in sending that letter? A. Cer- 
tified mail. 

Q. And in regard to the exhibits that you have before 
[581] you now on the stand, the last ones you looked at, 
the white slip, 28, and the pink slip, 28-A, did there come 
atime when you received back through the United States 
Mails the pink slip, Government's 28-A? A. There did. 

Q. And looking at the front of it, can you tell the 
Court and these ladies and gentlemen of the jury what 
date postmark does it bear? A. Second-twelve-sixty- 
five. 

Q. 2/12/65? A. Yes. 

Q. In regard to the white slip of paper, Government's 
28, when you sent a copy of the letter to Hall, did you 
keep that or not? A. I did. 
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Q. Now, when you got the pink slip back through the 
mail, Mr. Marriott, you say or do you Say that it did 
bear this script writing on the back of it? A. It did. 

Q. Now then, did you at any time after you had writ- 
ten that letter, Government's 26, addressed it certified 
mail to the Communist Party, 23 West 26th Street, New 
York, New York, and a copy by certified mail to one Gus 
Hall at the same [582] address, ever receive a reply to 
that letter? A. I never did. 

Q. And subsequent to the time that you talked to Hall 
in person, face-to-face on February 3, 1965, in front of 
23 West 26th Street, did you ever receive any communi- 
cation, mail, personal or otherwise as to using yourself 
to register the Communist Party? A. I did not. 

Q. Now then, in regard to the period of time back in 
1961 that I asked you about this morning, Mr. Marriott, 
late October and early November of 1961, I asked you 
this morning whether or not if you had been approached 
by a responsible officer of the Communist Party you 
would have registered the party and you said, yes. 

My question to you now is this: Had you received a 
request from the Communist Party, would you have been 
willing to register the party under the McCarran Act? 

MR. FORER: Objection. 

THE COURT: Overruled. 

THE WITNESS: I would. 


kk * 


[620] Wednesday, November 17, 1965 


** * 


[624] CROSS EXAMINATION 
BY MR. FORER: 


x ee 
[633] Q. And this time you joined the Communist 
Party at the request of the Federal Bureau of Investiga- 
tion, did you not? A. That's right. 
Q. When did the Federal Bureau of Investigation first 
ask you to rejoin or join the Communist Party? A. It 
was in April of '53. 
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Q. Now, did you go to see the Federal Bureau of In- 
vestigation, or did they come to see you about this mat- 
ter? A. They came to see me. 

}651] Q. When the Federal Bureau of Investigation 
asked you to join the Communist Party, did they make 
any threats about what they might do if you didn't join 
the Communist Party and report to the Federal Bureau 
of Investigation? A. They did not. 

Q. Did they insinuate or intimate any knowledge of 
any criminal conduct on your part? A. They didn't. 

Q. But they did offer to pay you for your services, 
is that correct? A. They offered to pay me, but I told 
them that I wouldn't charge them anything for my serv- 
ices. 

Q. Oh, and in fact, you did not charge anything for 
your services? A. I didn't make a charge to them. 
However, they did pay me. 

[652] Q. Asa matter of fact, they paid you through- 
out the period that you were reporting? A. That's right. 

Q. On the Communist Party? A. That's right. 

Q. To the Federal Bureau of Investigation. 

I believe you testified that you left the Communist 
Party in February of 1965, is that correct? A. That's 
right. 

Q. What was the rate that you were getting paid by 
the Federal Bureau of Investigation for your services 
at the time you left the Communist Party in February of 
1965? A. It was about one hundred or one hundred and 
ten dollars a month plus expenses. 

[685] Q. Now you also testified on Monday that you 
had a certain mental state concerning registering under 
the McCarran Act, and that you had this mental state in 
October and November of 1961. Do you remember that? 
A. Ido. 

Q. And, as I recall, you testified that you made your 
position clear on the McCarran Act to members of this 


73 


Warehouse Section of the Communist Party that you be- 
longed to. Is that right? A. That's right. 

Q. What was this position that you made clear to the 
Warehouse Section? A. Well I told them that I didn't 
think the Party should refuse to register. I had heard, 
ever since I had been in the Communist Party, and be- 
fore, from officers and members of it, that they regarded 
it as just another political party, comparable to the Re- 
publican and Democratic Party. And I felt that if that is 
true, then there is no crime and no ill to hide; and that 
registering the Party, where there is no crime, there 
would be no incrimination. That's my position. 

Q. Nowis this the whole position that you made clear 
to members of the Warehouse Section of the Communist 
Party? Have you left anything out? A. I may have left 
something out. But as far as I can remember, that was 
it. 

[686] Q. Well I wish you would think, now, and tell 
me if you remember whether there was anything more 
on this subject that you told the members of the Ware- 
house Section. A. It wasn't the members of the Ware- 
house Union. 

Q. The Warehouse Section. A. The Warehouse Sec- 
tion. 

Q. Am I correct, then, that you told the members of 
the Warehouse Section that you thought that the Commu- 
nist Party should register because that would be con- 
sistent with their position that the Communist Party was 
a lawful, political party? Is that right? A. That's right. 

“ee 

[687] Q. When did you tell the members of the Ware- 
house Sectionthat you thought the Communist Party should 
register under the McCarran Act? A. Well, the dis- 
cussion came up shortly after -- 

Q. Please answer the question as to date. A. It 
must have been November '61 or maybe the latter part 
of the year. 

Q. It was in 1961? A. It was after the Supreme 
Court decision. 
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Q. When was the Supreme Court decision? A. IL 
think it was in ‘61. 

Q. What? A. I think it was in ‘61. 

Q. Well, it was June 5th, 1961. Is that correct? A. 
That's right. 

Q. You'll take my word for that, at least? A. Sure. 

Q. There has beena lot of time since June 5th, 1961. 
How long after the Supreme Court decision did you make 
this position of yours known to members of the Ware- 
house Section of the Communist Party? A. It became 
a matter of discussion as soon as the Supreme Court had 
made its decision, and perhaps the next club meeting 
after that. 

[688] Q. Mr. Marriott, Iam not asking you whenthis 
became a matter of discussion. You told us that youtold 
the Warehouse Section of the Communist Party certain 
things. How many times did you tell them those things? 
A. Not more than once or twice, because -~ 

Q. Once or twice? A. Yes. 

Q. When did you tell them these things the firsttime, 
if there was more than one time? A. I would judge 
about July or August of ‘61. 

Q. You can't give me a better date? A. What's that? 

Q. You can't give me a better date? A. No. That's 
a matter that I haven't considered of enough importance 
to pin it down. 

Q. I didn't hear that. A. I say it's a matter that I 
hadn't considered of sufficient importance to pin down a 
date. 

Q. When did you tell it to them 2 second time, if you 
did tell it to them a second time? A. Most likely the 
next meeting. 

Q. Which would also be in July or August of 1961? 
A. Yes. 

Q. Did you ever notify the Federal Bureau of Investi- 
gation that you had told this to members of the Ware- 
house Section? [689] A. I don't think I did. 

Q. You did write them a report on the meeting at 
which you told this to the members of the Warehouse 
Section, did you not? A. I'm sure l did. 
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Q. But the fact is that you never, ina report to the 
Federal Bureau of Investigation, stated that you hadtold 
the members of the Warehouse Section that you thought 
the Communist Party should register? Isn't that a fact? 

** 

THE WITNESS: Well, it may be, since you don't find 
it in the report. 

BY MR. FORER: 

Q. Well, I didn't find it in any report. A. It was an 
oversight. If it isn't in the report, it’s just an oversight. 
Q. It was an oversight. You left it out of the report 

by an oversight; is that correct? A. Yes. 

Q. Well, when did you first tell the Government, in 
writing or orally, that you had at one time told the mem- 
bers of the Warehouse Section that you thought the Com- 
munist Party [690] should register under the McCarran 
Act? A. If I didn't include it in the report, -- 

Q. Well, willyou accept my word for it that you didn't? 
A. Yes. The next time that I had an opportunity to do 
that was when Mr. Waterman came down. 

Q. That was when, again? When Mr. Waterman came 
to see you? A. In '44. 

Q. 1944? A. Sixty-four, I mean. 

Q. 1964. A. As wellasI -- 

Q. Well, did Mr. Waterman know anything, before you 
told him, about your having told this to members of the 
Warehouse Section? A. Iam not sure that he did or 
didn't. I don't know where he got his information. 

Q. Who brought the matter up first, Mr. Waterman 
or you? A. He brought it up. 

Q. He brought it up. And you mean he said to you, 
"Did you tell the members of the Warehouse Section 
whether you thought the Communist Party should regis- 
ter?" A. No; he didn't approach it from that angle. 

Q. From what angle did he approach it? What did he 
say about that matter? [691] A. He said that the Gov- 
ernment was interested in getting a member of the Com- 
munist Party to volunteer his services for the registra- 
tion. And of course I acquainted him with my attitude 
and my views on the matter at that meeting. 
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Q. So he didn't know about the meeting before you 
told him? A. The meeting. 

Q. In other words, he came and told you that he was 
looking for somebody to volunteer their services to the 
Communist Party to register the Communist Party? Is 
that correct? A. 1 think that is just about what he said 
to me. I'm not sure -- 

x~* * 

[695] Q. Now, did anybody in the Warehouse Section 
agree with you -- please answer yes or no, if you can -- 
when you told them that you thought the Communist Party 
should register? A. No, they didn't. 


x~_* * 


[696] Q. Now, youtestified on Monday that you learned 
of the [697] registration requirements of the McCarran 
Actzis that correct? Do you remember testifying in sub- 
stance to that effect? A. Yes. 

Q. Where did you learn about these registration re- 
quirements of the McCarran Act? A. I read it in the 
Peoples World in San Francisco, and in the public press. 


Q. Did you also learn about the McCarran Act andits 
requirements from discussions inside the Communist 
Party? A. Yes. I was in several meetings when it was 
discussed. And I heard officials, and members too, dis- 
cuss it. 

Q. Asa matter of fact, from the time the Supreme 
Court decision came down in June, and for a long time 
afterward, it was almost a constant subject of discus- 
sion -- A. That's right. 

Q. -- in Communist Party meetings and affairs; is 
that correct? A. That's right. 

Q. So that the persons who attended these meetings 
learned and knew of the registration requirements of the 
McCarran Act? Is that correct? A. That's true. 

Q. And you were one of those persons? A. Yes. 
[698] Q. Did you ever hear Micky Lima talk about 
the registration requirements of the McCarran Act? A. 

Yes, I have. 
Q. What? A. Ihave heard him speak of it. 
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Q. So was he one of the sources from whom you 
learned about the requirements ofthe McCarran Act with 
regard to registration? A. He was. 

Q. Now you also knew, did you not -- well, strike 
that. 

As of what date can you Say that you were first famil- 
iar with the registration requirements of the McCarran 
Act? A. Well, it was in -- I think the decision of the 
Court was in the fall of '61. 

Q. Would it help you if I told you that the Supreme 
Court decision was on June 5, 1961? A. Yes, sir. Yes, 
it helps. 

MR. LOWTHER: I think he also ought to be toldthere 
was a petition for rehearing. 

THE COURT: You can continue the history of the 


case. 

BY MR. FORER: 

Q. The Supreme Court decision came down on June 
5, 1961, and a petition for rehearing was filed. And in 
the fall, in [699] October of 1961, on or about October 


1st, a petition for rehearing was denied and the Supreme 
Court mandate was issued. 

Now, with that information, can you tell me when you 
first became familiar with the registration requirements 
of the McCarran Act? A. Well, it was in that fall sea- 
son, November evidently. 

Q. November of -- A. ‘61. 

Q. -- '61? A. Yes. 

Q. Was it early November or late November? A. 
Late November. 

Q. As of what date in November would you say that 
you first became familiar with the registration require- 
ments? A. I think the newspapers reported about this 
somewhere around the 20th -- the 18th or 20th. That's 
when I first heard of the requirements. 

Q. Now in these discussions inside the Party and 
from reading the Peoples World, did you learn whether 
or not the Communist Party objected to registering un- 
der the McCarran Act? A. I found out they did. 
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Q. Asa matter of fact, you learned it was the Com- 
munist Party policy not to register under the McCarran 
Act? A. That's right. 

[700] Q. And did you also learn that the Communist 
Party had stated that one of the reasons it would not reg- 
ister under the McCarran Act was because it did not be- 
lieve that it was a Communist action organization? A. 

I don't recall reading that. 

Q. Well did you hear that, if you didn't read it? Did 
you read or hear that? A. No. The chief claim that I 
heard them say was that to register would be self-in- 
crimination. 

Q. You did hear that? A. Yes. 

Q. That it would incriminate; that if there was regis- 
tration it would incriminate officers of the Communist 
Party? A. That’s right. 

Q. Now, you have testified on Monday, I believe, that 
if you had been asked by a member of the Communist 
Party to register the organization, you would have done 
so; is that right? A. That's right. 

Q. And I believe you testified that in November 1961 
you considered the question of whether you would regis- 
ter for the Communist Party if you were asked. Is that 
correct? A. That is true. 

Q. What was the date youfirst considered this? [701] 
A. AS soon as I read the news of the Supreme Court's 
decision. 

Q. What date was that? A. It was late November. I 
don't know the specific -- 

Q. Late November what? A. I don't know the spe- 
cific date. It was after the 15th of November. 

Q. Well, is it possible it could even have been in 
early December? A. It is my recollection it was in 
November. 

Q. Well, could it have been November 30th? A. No; 
it was earlier than that. 

Q. Was it November 29th? A. I just said that Iam 
not positive about the date; but it's the latter part of No- 
vember. 
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Q. You are poSitive it is the latter part of Novem- 
ber? A. I think I am, yes. 

Q. Well, if you are not positive about the date, how 
can you be positive it was not like, say, on December 
1st? A. Well, my recollection is that it was in the lat- 
ter part of November some time. 

xk * 

(703] Q. When did you first reach that state of mind? 
A. That is a state of mind I think that I had even before 
the Supreme Court decision, that if a thing like that was 
necessary, I was just in the frame of mind that I would 
have registered the party. 

Q. When did you first reach that frame of mind? A. 
I don't know. 

Q. You really don't know? A. No. 

[704] Q. It could have been in November, it could 
have been in October, it could have been in December of 
1961? Is that correct? What? A. It could have been. 

** * 

THE COURT: What he wants to know, Mr. Marriott, 
is, the first time you ever heard of this registration re- 
quirement, did you immediately have a state of mind to 
register if asked, or did you take a little time to think it 
over? 

Is that what you are asking him, in essence? 

MR. FORER: I am willing to take that formulation, 
Your Honor. 

THE COURT: Do you understand what it is? 

THE WITNESS: Yes. 

[705] When I read about it, I was immediately of the 
state of mind I would have registered the Party if a 
Party official had asked me to do So. I didn't have to 
think a long period of time about that. 

se 
BY MR. FORER: 

Q. Before reaching this state of mind, whenever you 
reached it, did you have a discussion with the Federal 
Bureau of Investigation on the subject? A. The only 
discussion that I had was when I talked with Mr. Water- 
man. 
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Q. And that was in nineteen sixty -~- A. 1964. 

Q. Did you ever include in any of your reports to the 
FBI that you had this state of mind? A. I didn't. 

@. You what? A. I did not. 

Q. At the time you formulated this state of mind, did 
you know it was against the policy of the Communist 
Party to register? A. I did. 

Q. Didn't you also know that anybody, from your 
knowledge of Communist Party policy, didn't you know 
that if anyone came forward to the Party and said, 'T 
want to register the Party," the way you eventually did 
to Gus Hall, didn't you know that that would mean that the 
membership of that individual in the Party would beter- 
minated? A. Well, I didn't know that. But it was my 
opinion that I would have to be expelled, or -- I would 
have to be expelled. 

Q. When you had this state of mind, that if they had 
asked you you would register, what you were thinking 
about is if they would ask you, were wanting you, or 
wanting a volunteer, you would have registered? Is that 


right? [707] A. That's right. 
Q. The answer is "Yes"? A. Yes. 


-—* * 


[713] Q. Mr. Marriott, in October or November of 
1961, if an officer of the Communist Party had asked you 
to register the Communist Party under the McCarran 
Act, would you have informed the Federal Bureau of In- 
vestigation ofthat request? A. Most likely I would have. 
I think so. 

Q. Aren't you quite sure you would have? A. Yes. 

Q. The answer is, yes? A. Yes. 

714] A. Well, I might not have done so. 

Q. If the Federal Bureau of Investigation had said to 
you that they didn't want you to register the Communist 
Party, would you, nevertheless, have registered the 
Communist Party? A. Well, Iam not sure what I would 
have done in a situation of that kind. 

Q. Well, you were working for the Federal Bureau of 
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Investigation, were you not? A. That is right. Most 
likely I would have. 

Q. You would have what? A. Followed the Bureau 
of Investigation. 

Q. In other words, you would have done what the Bu- 
reau told youtodo? A. That is right. 

Q. If an officer of the Communist Party had asked 
you to register the Party, wouldn't you have asked the 
Federal Bureau of Investigation what their opinion was 
as to whether or not you should register the Party? A. 
I would have told them that the Party had asked me. 

Q. Wouldn't you have asked for the FBI's opinion as 
to what you should do? A. Iam surel would have. 

[715] Q. You are sure you would have? A. (Witness 
nods assent.) 

Q. I didn't get your answer. A. Yes. 

~* 

[720] Q. *** Mr. Marriott, let me now go to the date 
of February 3, 1965. You testified, you will recall, that 
you encountered Mr. Gus Hall on that date in front of 23 
West 26th Street, New York City, is that right? A. That 
is right. 

[721] Q. Where were you living on February 3, 1965? 
A. I lived in Menlo Park, California. 

Q. How did you come to be in New York on February 
3, 1965? A. Well, I went there to meet Mr. Hall. 

Q. Oh, had you made an appointment with Mr. Hall? 
A. No. 

Q. You went there for the express purpose of seeing 
Mr. Hall? A. That is right. 

Q. And how did you know that Mr. Hall would be there 
on February 3, 1965? A. I didn't know it. 

Q. Did you leave San Francisco from the airport in 
San Francisco? A. I did. 

Q. What day did you leave San Francisco to go to 
New York? A. It must have been the second. 

Q. The second of February? A. (Witness nods as- 
sent.) 
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Q. Who paid your expenses? Who paid your plane 
fare? A. The Federal Bureau of Investigation. 

[722] Q. Oh, did you go to New York at the request 
of the Federal Bureau of Investigation? A. I did. 

Q. And did you make this approach to Mr. Hall, in 
which you told Mr. Hall who you were and that you were 
willing to register the Communist Party -- did you do 
that at the request of the Federal Bureau of Investiga- 
tion? A. I did. 

Q. When did someone from the Federal Bureau of 
Investigation first make this request of you? A. Well, 
it was in June 1964. 

Q. In June of 1964. That was the first time? A. 
Well, approximately June. It was sometime in 1964. 

Q. Who was it that made this request? A. Mr. Wa- 
terman. 

Q. Oh, Mr. Waterman. You know that Mr. Water- 
man is an attorney with the Department of Justice, do 
you not; or do you? A. I know, yes. 

-_* * 

[723] Q. Now, what did Mr. Waterman say to you 
about this matter? A. Well, asI recall it, he told me 
that the Bureau was looking for a person who was will- 
ing to volunteer his services in registering the Party 
under the McCarran Act. 

@. What else did he tell you? A. He told me that he 
didn't know just when the move would be made but that 
he would notify me or I would be notified later. 

Q. And did you tell him you would be willing to do 
what he requested? A. I did. 

[725] Q. Now, on February 3, 1965, you went to 23 
West 26th Street. [726] A. That is right. 

Q. What time did you get there? A. Oh, it was a 
little after nine o'clock in the morning. 

Q. And did anybody go with you? A. Yes. 

Q. Who was he? A. The special agent, New York 
special agent by the name of Aubrey Lewis. 

Q. Now, before going with Mr. Lewis to 23 West 26th 
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Street, did you have any discussion with him? A. Well 
he knew when Mr. -- yes. 

Q. You did? A. Yes. 

Q. What was the discussion that you had with Mr. 
Lewis before going with him to 23 West 26th Street? 

A. Well, he told me about the time that Mr. Hall would 
get to the office. 

Q. That is all he told you? A. And he told me to 
take a station near the entrance to the national office. 

Q. What else did he tell you? A. Well, that is 
about all he told me. 

Q. Did he tell you what to do when Mr. Hall arrived? 
[727] A. I knew that already. 

Q. Who told you that? A. Well, if I were going to -- 

Q. Who told you that? A. I arrived at that on my 
own judgment, because if I were going to New York to 
meet him in a place that is pointed out, I would know 
what to do. 

Q. Did anybody ever tell you to go to New York and 
meet Mr. Gus Hall? A. Yes. 

Q. Who told you that? A. The special agent in San 
Francisco, Bill Hughes. 

Q. Mr. Hughes told you that. He told you that before 
you got on the plane? A. That is right. 

Q. And did he tell you what you should do when you 
saw Mr. Hall? A. Well, he told me to volunteer toreg- 
ister the Party. 

Q. And to tell Mr. Hall that, is that what he told you? 
A. That is right. 

Q. Did he tell you what words to use or did you fig- 
ure that out yourself? A. I figured it out. 

“ee 

[729] Q. Well, you got there with Mr. Lewis infront 
of 23 West 26th Street at about five minutes after nine in 
the morning, is that correct? A. That is right. 

Q. And this automobile with Mr. Gus Hall pulled up 
at about nine-twenty-five in the morning, correct? A. 
That is right. 


se * 
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[734] REDIRECT EXAMINATION 
BY MR. LOWTHER: 


se 

[735] Q. Having read that article in the "People's 
World.” the edition of that paper dated October the 28th, 
1961, does that article that you have just read and the 
date, October 28, 1961, refresh your recollection in any 
way, shape or form as to when it was that you formed 
your state of mind that if asked by the Communist Party, 
Mr. Marriott, you would in fact have registered them 
under the McCarran Act in 1961? A. Yes. When Iread 
this, I was a subscriber to the "People's World" -- 

MR. FORER: Objection, Your Honor, he has an- 
swered the question. 

THE COURT: Answer the question, Mr. Marriott. 
The question is: By reading that, does it refresh your 
recollection as to when you formed the state of mind 
with respect to your willingness to Signa registration 
form and statement if asked? 

THE WITNESS: Yes, when I read -- 


[736] THE COURT: Your answer is, yes, it does re- 
fresh your recollection. 
THE WITNESS: Yes, it does. 


a ed 


THE COURT: We want to know, with your refreshed 
recollection of when it was that you arrived at the state 
of mind, when was it? 

THE WITNESS: Well, that was about the time of the 
publication of this article which was the latter part of 
October. 

-_—* * 

[741] MR. LOWTHER: At,this time, if Your Honor 
pleases, I will offer into evidence and ask the Court to 
admit into evidence the following exhibits: 

That part of Government's Exhibit 24, for identifica- 
tion which now bears the mark Government's Exhibit 
26, for identification, being a letter identified by this 
witness as having been written by him. 
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THE COURT: It now bears 26? 

MR. LOWTHER: It now bears 26, Your Honor. 

THE COURT: All right. Any objection, gentlemen? 

~~ * 

MR. FORER: No objection, Your Honor. 

THE COURT: Very well, Government's 26 received 
in evidence. 

(Whereupon Government's Exhibit No. 26 was re- 
ceived in evidence.) 

THE COURT: You may read it to the jury. 

~<* * 

[742] MR. LOWTHER: -- may I also offer the cer- 
tified mail slips bearing Government's Exhibits num- 
bered 27, 27-A, 28 and 28-A, please, sir. 

THE COURT: Any objection, gentlemen? 

MR. FORER: No objection. 

THE COURT: They may be received in evidence and 
may be shown or read to the jury. 

(Whereupon Government's Exhibits Nos. 27, 27-A, 
28, and 28-A were received in evidence.) 

~* * 

MR. LOWTHER: Ladies and gentlemen of the jury, 
this letter, Government's Exhibit numbered 26, in evi- 
dence, reads as follows: 

"48 Henderson Place 

Menlo Park, California 
February 10, 1965 


"Communist Party United States of America 
23 West 26th Street 
New York, New York 


"Gentlemen: 


"Iam writing this letter to confirm and repeat my of- 
fer made to Mr. Gus Hall on [743] Wednesday, February 
3, 1965, in front of Party Headquarters. At that time I 
told Mr. Hall who I was, advised him that Iam willing to 
volunteer my services to register the Communist Party 
of the United States of America under the McCarran Act. 
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The Party can contact me at the above address if it 
wants to make use of my services for this purpose. 
"Very truly yours 
“Henry Oscar Marriott” 
And over at the left-hand side: 
“CC” -- meaning "carbon copy” -- "Gus Hall" 


xem 


[790] AUBREY C. LEWIS 


called as a witness by the government, being first sworn, 
was examined and testified as follows: 


[791] DIRECT EXAMINATION 
BY MR. LOWTHER: 


Q. And, Mr. Lewis, you are now and you were in the 
month of February of the year 1965 a special agent of 
the Federal Bureau of Investigation, is that not correct? 
A. It is correct. 

=~*«* *« 

Q. On that date, February 3rd, did you have occasion 
to go any place in the City of New York with a witness 
who has testified previously in this case, Mr. Henry Os- 
car Marriott? A. Yes. 

Q. And where did you go with Mr. Marriott, Special 
Agent Lewis? A. To 23 West 26th Street, New York 
City. 

Q. Now, I want you, in your own words, to tell His 
[792] Honor and these ladies and gentlemen of the jury 
what, if anything, transpired in the vicinity of 23 West 
26th Street, New York City, New York, on the morning 
of February the 3rd, 1965. Go ahead, sir. A. Well, at 
approximately 9:25 a.m., a blue sedan approached the 
entrance to 23 West 26th Street, and a tall man wearing 
a fur cap got out and approached the sidewalk. 

At that time Mr. Henry Marriott approached this man 
and said, “Good morning, Mr. Hall, Iam Henry Oscar 
--"' -- no -- ‘Iam Henry Marriott, Secretary-Treasury 
of the Communist Party -- of the Warehouse Section of 
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the Communist Party" --and he said, "of San Francisco," 
but a truck went by at this time, and then Mr. Hall said, 
"Where?" -- with a pause. And Mr. Marriott then said, 
"San Francisco, California." 

Then he told Mr. Hall that he had met him in Novem- 
ber in 1963 when he, Mr. Hall, addressed the Northern 
California District Conference of the Communist Party 
at California Hall. 

Mr. Hall then told Mr. Marriott he had a good mem- 
ory, and Mr. Marriott told Mr. Hall that he, too, hada 
good memory. And Mr. Hall then said that, "I remem- 
ber you." 

At that time Mr. Hall asked Mr. Marriott, ‘What are 
you doing here?" And that is when Mr. Marriott said 
that, 'I would like you and the Communist Party to know 
that I am [793] willing to register the Party under the 
McCarran Act." 

With that, Mr. Hall stepped back, said, "No, I won't 
talk to you." He angrily -- well, anyway, he moved hast- 
ily up to the top of the entrance of 23 West 26th Street, 
and he said, "Our lawyers will take care of that."" And 
then he moved into the door, and that's all I saw. 

Q. Now, I want to show you, if I may, Special Agent 
Lewis, a photograph, which has been received in evi- 
dence and now bears the number, Government's Exhibit 
No. 1 -- 

MR. LOWTHER: If you will indulge me a moment, 
please, Your Honor. 

THE COURT: Yes. 

Q. (cont.) And showing you this photograph, do you 
recognize, amongst the three individuals depicted inthat 
photograph, any of the three as having seen that individ- 
ual on the morning hours of February the 3rd -- about 
which you have just testified -- 1965? (Indicating the 
exhibit.) A. Yes, I do recognize one man. 

Q. Which individual do you recognize? A. I recog- 
nize the man sitting at the head of the table in the center 
to be the man that we met that day whom Mr. Marriott 
called "Mr. Hall." 


“ee 
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[809 ] Thursday, November 18, 1965 
~* * 

[835] MR. LOWTHER: If Your Honor pleases, at this 
time the Government rests its case. 

THE COURT: Very well. The Government rests. 

Mr. Abt and Mr. Forer, you may put your case on. 

MR. ABT: Thank you, Your Honor. 

If Your Honor please, counsel for the Government 
and ourselves have entered into four st ipulations which 
I would like to read to the ladies and gentlemen of the 
jury. 

THE COURT: Very well. You may do so. 


x«* x 


[838] MR. ABT: *** The third stipulation that we 
have entered into with the Government is as follows: 

It is stipulated and agreed by and between the par- 
ties, by their counsel, that on December 14, 1959, the 
New York Times carried a news story stating that the 
Convention of the Communist Party on the previous day 
had elected the following officers of the Communist 


Party: Gus Hall, General Secretary; William Z. Foster, 
Chairman Emeritus; Eugene Dennis, Chairman; Claude 
Lightfoot and Elizabeth Gurley Flynn, Vice Chairmen; 
and Benjamin J. Davis, National Secretary. 

The fourth and final stipulation that we have entered 
into is as follows: 

It is stipulated and agreed by and between the parties 
that the People’s World of October 28, 1961, carried a 
front page article which described the registration form 
and the registration statement and the fact that they 
could be signed by a volunteer. 

~~ * 

[851] MR. FORER: Your Honor, the defendant moves 
for judgment of acquittal on each count of both indict- 
ments. 


td 


([904] THE COURT: All right, motion denied. 


-—* © 


89 


[924] THE COURT: All right, gentlemen, the De- 
fendant's requested instructions. 

(925] Iam denying Number One. 

Denying Number Two. 

Denying Number Three. 

Denying Number Four. 

Denying Number Five. 

Denying Number Six. 

Seven, denied. 

Eight, denied. 

Nine, denied. 

Mr. Abt, I am looking at Ten. 


x** * 


[927] THE COURT: Granted as modified. 

Eleven, denied. 

As I denied the Government's counterpart of Twelve, 
Iam denying this, but I have a charge with respect to 
the paid informer. 

On Thirteen, I am going to put, "Denied but see 
charge," here. I cover the necessity of them taking it 


up count -by-count. 

I have a charge or instruction in here respecting ap- 
proaching it fairly and impartially. I will use my own. 
I will not let in this directing it at one party as distin- 
guished from the other. Fourteen, "Denied but see 
charge." 

The same with Fifteen. I have got my own, ‘Denied 
but see charge." 

Sixteen, denied. 

-_* * 

[928] THE COURT: All right. The charge will beas 
follows, gentlemen. There, of course, will be the gen- 
eral opening that you are all acquainted with. As I go 
over these, if any of you do not know what I mean by the 
stock or standard charge, let me know and I will read it 
for you. 

ee 

[931] THE COURT: Now here is the substantive 

charge. This is after the indictment has been read. 


al 
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[951] Ali right, both sides have until the first thing 
tomorrow morning to state specifically what their ex- 
ceptions to the charge are. 


xe * 


Friday, November 19, 1965 

[956] MR. FORER: We wish to enter the following 
objections to Your Honor’s instructions. 

First, we except to each denial of our requested in- 
structions on the grounds that each such requested in- 
struction was a correct statement of the law to which 
we were [957] entitled. 

Second, we object to the statement in the instructions 
that failure to register or failure to file a registration 
statement is made an offense by the Act, on the ground 
that, in our view, failure to file a registration statement 
is an offense only if an organization has, in fact, regis- 
tered. 

We object to Your Honor's instruction, your caution- 
ary instruction, about paid informants, on the ground 
that it is too weak, and therefore not an adequate substi- 
tute for our requested cautionary instruction on the stat- 
ute. 

We object to your statement of the three elements 
which the jury must find before it can convict, on the 
grounds that it omits the following element, which we 
believe should be included -- but in all of which, I may 
say, Your Honor has already ruled against us. 

THE COURT: Yes. 

MR. FORER: First, we believe that it is an essential 
element that the available person must actually have 
come forward or made his availability known to the de- 
fendant. 

Secondly, we believe that it is an essential element 
that the jury be able to find or find that an officer had to 
be willing to waive his privilege to authorize a volunteer. 

{958] And, third, insofar as Count 12 of the first in- 
dictment is concerned, we believe it is an essential ele- 
ment that the volunteer had to have access to the infor- 
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mation necessary to complete the registration state- 
ment. 

We object to the statement that the Party was re- 
quired to make a reasonable effort to find a willing per- 
son, on the grounds that there is no such legal obligation 
on its part. 

We object to the statement that a volunteer was avail- 
able if he was either known or could have been known to 
the Party by reasonable efforts on the grounds that he 
had to be known and "could have been known" is not a 
correct statement of the law. 

We object to the definition or statement that a volun- 
teer is a person willing to sign and file, because we think 
that the willingness must also be communicated. 

We object to Your Honor's definition of willfullness, 
on the grounds that it is an erroneous statement of law, 
contrary to the definition of willfulness submitted in our 
requested instructions. 

And for like reasons, we object to your statements 
that the defendant's conviction that it is not a Communist- 


action organization is not a justification for failing to 
[959] register and that it was no justification for the fail- 
ure if the defendant believed that the requirement was 
unconstitutional or if it relied on the advice of counsel. 
We believe that any and all of those is a correct justifi- 
cation. 


“ee 


[960] MR. FORER: We object to your failure to in- 
struct the jury that the officers were constitutionally 
privileged to refuse or to fail to authorize a volunteer to 
sign the two registration documents. 

“* * 


[1066] JUDGE'S CHARGE TO THE JURY 


THE COURT: Ladies and gentlemen of the jury, this 
case has now reached that stage where it becomes my 
duty to charge you on the law of the case, which charge 
you are required to follow in exercising your duty to 
pass on the facts in this case. 
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Before going to the principles of law which must guide 
you in your deliberations, I want to discuss very briefly 
the participants in this trial and the functions whicheach 
of us has in this case. First consider counsel for the 
Government and counsel for the defendant. You first met 
them at the time of your voir dire examination some 
three weeks ago. Later the Government's attorney made 
an cpening statement as to what the Government expected 
to prove: and the defendant's counsel, at the opening of 
the defendant's case, made a statement as to what the 
defendant expected to prove. Those statements as to 
what counsel for the Government and counsel for the de- 
fendant expected to prove do not constitute evidence in 
this case. At the close of the case, counsel for the Gov- 
ernment and counsel for the defendant made what we re- 
fer to aS summations to the jury. They of course did not 
undertake to discuss all of the evidence in the case, but 
they did discussthe evidence that constituted their recol- 
lection of that part of the evidence to which they thought 
you [1067] should give special consideration. If your 
recollection disagrees with their recollection, your rec- 
ollection is controlling, as you are the sole judges of the 
issues of fact. 

During the course of the trial there were occasions 
when there were colloquies between counsel and between 
counsel and the Court, in connection with which there 
may have been made statements of alleged fact. Quite 
obviously those statements do not constitute evidence. 

Now with respect to the function of the Court, it ismy 
duty to conduct the trial of the case in an orderly, fair 
and efficient manner, to rule upon questions of law dur- 
ing the course of the trial, and finally to charge you with 
respect to the law which will control you in the deter- 
mination of the issues of fact, which you have to decide. 

You are not to draw any inferences nor are you to be 
influenced with respect to the guilt or innocence of the 
defendant by any ruling of this Court during the course 
of the trial. The Court made rulings of law and thereby 
disposed of the questions that were presented, either 
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dealing with the admissibility or inadmissibility of evi- 
dence or other questions that arose during the course of 
the trial. There is nothing that the Court has said dur- 
ing the course of the trial, or that will be said during the 
course of this charge, which should carry with it any 
suggestion as to how [1068] the Court feels this case 
should be decided, because, as I shall point out to you 
momentarily, you are the sole judges of the issues of 
fact in this case, and for me to suggest how you should 
decide the case would constitute an assumption of your 
prerogative in this case. 

As I said, you are the sole judges of the issues of fact, 
which you must decide in this case. You must base your 
judgment upon the evidence which you have heard from 
the witness stand, the exhibits which have been received 
in evidence, and stipulations which have been made by 
counsel during the course of the trial, and the inferences 
which are reasonably deducible from that evidence, that 
is, the testimony, the exhibits and stipulations. 

I repeat, you are the sole judges of the issues of fact. 
That is your sole responsibility and no one can share it 
with you. 

You must weigh and consider this case without re- 
gard to sympathy, prejudice or passion, for or against 
either party to the action. And although you are the sole 
judges of the facts, you are duty bound to follow the law 
as I shall now state it to you. You are to apply the law 
to the facts as you find them, from the evidence before 
you. You are not to single out one instruction alone as 
stating the law, but you are to consider as a whole the 
instructions in this [1069] charge. 

This defendant has been indicted and charged with 
several counts of violation of the Subversive Activities 
Control Act. A little later on I shall read the indictments 
to you. But I wish to say and emphasize at this point, 
the fact of the indictments raises no inferences of guilt. 
An indictment isthe method whereby a defendant is brought 
to trial and by which the defendant is informed of the 
charges made against him. The indictments are not evi- 
dence in this case. 
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Every defendant ina criminal case is presumed tobe 
innocent, and this presumption of innocence attaches to 
a defendant throughout the trial. 

The burden is on the Government to prove the defend- 
ant guilty beyond a reasonable doubt as to every element 
of the offenses. as those elements will be explained. And 
if the Government fails to sustain this burden, then you 
must find the defendant not guilty. 

You may well ask, what is meant by the phrase. "a 
reasonable doubt.” It does not mean any doubt whatso- 
ever. Proof beyond a reasonable doubt is proof to a 
moral certainty, and not necessarily proof to a mathe- 
matical certainty. A reasonable doubt is one which is 
reasonable in view of all the evidence. Therefore, if 
after impartial comparison and [107 0] consideration of 
all the evidence you can candidly say that you have such 
a doubt as would cause you to hesitate to act in matters 
of importance to yourself, then you have a reasonable 
doubt. But if after such impartial comparison and con- 
sideration of all the evidence, and giving due considera- 
tion tothe presumption of innocence which attaches tothe 
defendant, you can truthfully say that you have an abid- 
ing conviction of the defendant's guilt, such as you would 
not hesitate to act upon in the more weighty and impor- 
tant matters relating to your personal affairs, then you 
have no reasonable doubt. 

In courts, as well as in all of our affairs of life, we 
are called upon to determine disputed questions of fact. 
There are two kinds of evidence upon which our conclu- 
sions may be based. One kind is called "direct" evi- 
dence, and one kind is called "indirect" or "circumstan- 
tial” evidence. Direct evidence, for example, is evi- 
dence of a witness himself as to what he saw or heard 
as an eyewitness of the offense under inquiry. Indirect 
evidence is supplied by testimony as to facts and cir- 
cumstances which tend to show that the offense under in- 
quiry has been committed and by whom it was commit- 
ted. In other words, indirect or circumstantial evidence 
is composed of proved facts which raise a logical infer- 
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ence as to the existence of the fact that is in issue in the 
[1071] particular case and which by experience have been 
found to be so associated with that fact that in the rela- 
tion of cause and effect they lead to a satisfactory con- 
clusion. Both kinds of evidence, direct and circumstan- 
tial, have been introduced into this case. Both kinds of 
evidence are equally entitled to consideration by a jury. 
Sometimes a jury may consider that indirect evidence is 
stronger than direct evidence. But the rule is the same 
as to both, whether it be direct or circumstantial, that 
the evidence must satisfy the jury beyond a reasonable 
doubt as to the guilt of the defendant in order for a con- 
viction to follow. 

In judging the evidence you must necessarily evaluate 
the testimony of individual witnesses. Only thus canyou 
determine the truth, and it is the truth which you must 
seek. You should bring to this task your knowledge of 
human matters and human nature, your ability to judge 
men, their source of knowledge, their intelligence, their 
motives, their intentions, so you may discern the real 
character behind the spoken words and measure their 
weight of truth and accuracy. In this connection you have 
a right to consider the manner of testifying, whether the 
witness on the stand was evasive, whether there was a 
tendency to distort, or whether he or she was frank and 
candid in his or her testimony, and also whether the wit- 
ness was contradicted [1072] on material facts, whether 
the witness has any interest in the outcome of this pro- 
ceeding or its results, friendship or animosity toward 
persons concerned herein. Many other human factors 
must be considered by you which may or may not affect 
the desire of a witnessto tellthe truth, depending largely 
on his or her innate character. Give the testimony only 
that weight to which in your judgment it is entitled, when 
tested by all these considerations and in the light of all 
the other evidence in this case. 

You may consider the reasonableness or unreason- 
ableness, the probability or improbability of the testi- 
mony of a witness, in determining whether to accept it 
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as true and accurate, or the contrary. Inthat connection 
you may consider the opportunity or lack of opportunity 
of the witness to observe or hear any of the matters to 
which he or she testified. 

If you believe that any witness has shown himself or 
herself to be biased or prejudiced, either for or against 
either side in the trial, you may consider and determine 
whether such bias cr prejudice has colored the testi- 
mony of such witness so as to affect the desire and cap- 
ability of that witness to tell the truth. 

You may consider the appearance, manner, demeanor 
and conduct of each witness who appeared on the stand 
-- which [1073] is simply another way of saying what we 
all do in ordinary life. You may consider whether the 
witness looked and acted as if that witness were telling 
the truth, fully, frankly, honestly and freely, what that 
witness knew to be so, or the contrary. You may take 
into consideration all those factors shown by the evi- 
dence which reasonable people take into consideration 
when they come to determine the difference between the 
truth and untruth, of truth and half-truth. In other words, 
you may base your verdict upon that testimony which you 
believe to be true. 

Several Government witnesses were employed and 
paid by the Federal Bureau of Investigation to become 
Communist Party members and to furnish information 
concerning Communist Party activities. In evaluating 
the testimony of these witnesses you have a right to take 
this fact into consideration. Evidence given by a witness 
whose self-interest or attitude might be such that it might 
tend to prompt testimony unfavorable to the accused 
should be received with caution and considered carefully. 
This, however, does not mean that such witnesses are in- 
competent, and in your evaluation of their credibility you 
can decide either to believe them or not to believe them. 

In judging the credibility of witnesses you shall have 
in mind the law that a witness is presumed to speak the 
{1074] truth. This presumption, however, may be over- 
come by contradictory evidence, by the manner in which 
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the witness testifies, by the character of his or her testi 
mony, or by evidence pertaining to his or her motives. 

If you should find that any witness knowingly testified 
falsely as to any material fact about which that witness 
could not have been mistaken, you are at liberty, if you 
deem it wise to do So, to disregard the entire testimony 
or any part of the testimony of such witness, except 
where corroborated by other credible testimony. 

You are not to be controlled necessarily by the num - 
ber of witnesses that have come before you testifying for 
either one side or the other. You are instructed that the 
testimony of one witness entitled to full credit is suffi- 
cient for the proof of any fact and may justify a verdict, 
even if a number of witnesses have testified to the con- 
trary, if upon the whole case, considering the credibility 
of the witnesses, which I have just discussed with you, 
and after weighing the various factors of the evidence, 
you believe they point to the accuracy and honesty of the 
one witness. 

When you retire to the jury room to deliberate on this 
case, you will be given a copy of the indictments to take 
with you. This case involves two indictments, one re- 
turned on December 1, 1961, and one returned February 
25, [1075] 1965. These two indictments have been con- 
solidated here for trial. 

With respect to the 1961 indictment, the first count 
reads as follows: 

Phat at all times mentioned herein the Commu- 
nist Party of the United States of America, hereinin- 
dicted and made the defendant, was an unincorporated 
association having its principal headquarters within 
the City of New York and has been an ‘organization’ 
as defined in 50 United States Code, section 782 (Sec- 
tion 3 of the Subversive Activities Control Act of 
1950, 50 United States Code, section 781 and follow - 
ing, hereinafter referred to as the 'Act'). 

"9, That on or about April 20, 1953 the Subversive 
Activities Control Board, after hearings on a petition 
filed by the Attorney General of the United States pur 
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suant to Section 13(a) of the Act, issued its findings 
concluding the Communist Party of the United States 
of America, the defendant herein, to be a Communist - 
action organization within the meaning of the Act, and, 
orderedthe said Communist Party ofthe United States 
of America to register with the Attorney General in 
the manner prescribed by Section 7 of the Act. The 

aforesaid order of the Subversive Activities [1076] 

Control Board became final, pursuant to the provi- 

sion of Section 14(b) (4) of the Act, on October 20, 

1961 and notice to that effect was published in the 

Federal Register on October 21, 1961. 

“3. That the Communist Party of the United States 
of America was thereby required by the said final or- 
der af the Subversive Activities Control Board and by 
the Act to register and file a registration statement 
as a Communist-action organization with the Attor- 
ney General on or before November 20, 1961. 

4. That at no time up to and including the return 
of this indictment has the Communist Party of the 
United States of America registered and at no time 
has it filed a registration statement with the Attorney 
General of the United States, in the District of Col- 
umbia and within the jurisdiction of this Court, asa 
Communist-action organization as required by the 
Act. 

"5. That the Communist Party ofthe United States 
of America, the defendant herein, willfully and unlaw- 
fully failed to register with the Attorney General of 
the United States on or before November 20, 1961, in 
the District of Columbia and within the jurisdiction of 
this Court, as a Communist-action organization as 
required by Section 7 of the Act. 

[1077] “In violation of 50 United States Code, sec- 
tions 786 and 794." 

Ladies and gentlemen, there are 12 counts to this in- 
dictment. I have just read you Count 1. Counts 2 through 
11, the next 10 counts, allege the same as Count 1, ex- 
cept it is a different day eachtime. Count 1 was No- 
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vember 20; Count 2, November 21; and right on down to 
and including November 30. I will not read the rest of 
them. You will have the indictment in your jury room 
and you can look at it yourselves whenever you wish. 
But that is the way it is. Now the 12th count reads as 
follows, first stating what was said before in the first 
count as to how this all came about: 

"1, That the defendant, the Communist Party of 
the United States of America, from on or about No- 
vember 20, 1961 and continuously thereafter to the 
day of the return of this indictment has willfully and 
unlawfully failed to file with the Attorney General of 
the United States, in the District of Columbia and 
within the jurisdiction of this Court, a registration 
statement as required by Section 7 of the Act. 

‘In violation of 50 United States Code, sections 
786 and 794." 

The indictment being signed by the Assistant Attorney 
General of the United States and others, and being re- 
corded [1078] as a true bill by the Foreman of the Grand 
Jury. 

Now the 1965 indictment -- and this is 11 counts; the 
other was 12 -- Count 1: 

"1, That at all times mentioned herein the Com- 
munist Party of the United States of America, herein 
indicted and made the defendant, was an unincorpo- 
rated association having its principal headquarters 
within the City and State of New York and has been an 
‘organization' as defined in 50 United States Code sec- 
tion 782 (Section 3 of the Subversive Activities Con- 
trol Act of 1950, 50 United States Code, section 781 
and following, hereinafter referred to as the "Act'). 

"2, That on or about April 20, 1953, the Subver- 
sive Activities Control Board, after hearings on a pe- 
tition filed bythe Attorney General ofthe United States 
pursuant to Section 13(a) of the Act, issued its find- 
ings concluding the Communist Party of the United 
States of America, the defendant herein, to be aCom- 
munist-action organization within the meaning of the 
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Act, and ordered the same Communist Party of the 
United States of America to register with the Attor- 
ney General in the manner prescribed by Section 7 of 
the Act. The aforesaid order of the Subversive Ac- 
tivities Control Board became final, [1079] pursuant 
to the provisions of Section 14(b)(4) of the Act, on 
October 20, 1961, and notice to that effect was pub- 
lished in the Federal Register on October 21, 1961. 

"3, That the Communist Party of the United States 
of America was thereby required by the said final or- 
der of the Subversive Activities Control Board and by 
the Act to register and file a registration statement 
as a Communist-action organization with the Attor- 
ney General on or before November 20, 1961. 

"4, That at no time up to and including the return 
of this indictment has the Communist Party of the 
United States of America registered, and at no time 
has it filed a registration statement with the Attorney 
General of the United States, in the District of Col- 
umbia and within the jurisdiction of this Court, asa 
Communist-action organization as required by the 
Act. 

"5. That at all times subsequent to February 12, 
1965, there was available to the Communist Party of 
the United States of America, the defendant herein, 
someone willing to sign the registration form and 
statement for and on behalf of the said defendant. 

"6. That at all time subsequent to February 12, 
[1080] 1965, the Communist Party of the United States 
of America, the defendant herein, had knowledge of 
the identity and availability of someone willing tosign 
the registration form and statement for and on be- 
half of the said defendant. 

'7, That the Communist Party of the United States 
of America, the defendant herein, willfully and unlaw- 
fully failed to register with the Attorney General of 
the United States on February 13, 1965, in the Dis- 
trict of Columbia and within the jurisdiction of this 
Court, as a Communist-action organization as re- 
quired by Section 7 of the Act. 
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"In violation of 50 United States Code, sections 

786 and 794." 

Now there are 10 more counts in this indictment, two 
through 11, and each count is the same as Count 1 ex- 
cept it is a different day. You have just heard me read 
Count 1, which is the allegation of failure to register on 
February 13, 1965. Count 2 is February 14, Count 3 is 
February 15, and right on through to and including the 
23rd day of February, 1965. 

The Subversive Activities Control Act of 1950 and the 
Attorney General's regulations promulgated thereunder 
require every Communist-action organization to regis- 
ter with [1081] the Attorney General and, secondly, to 
file a registration statement. 

You are instructed that the term "organization" as 
used in the Act means an organization, corporation, 
company, partnership, association, trust, foundation, or 
fund; and includes a group of persons, whether or not in- 
corporated, permanently or temporarily associated to- 
gether for joint action on any subject or subjects. 

This statute, the Subversive Activities Control Act of 
1950, established a board known as Subversive Activi- 
ties Control Board. The function of the Board is tocon- 
duct proceedings upon application of the Attorney Gen- 
eral, to receive evidence and hold hearings in order to 
determine whether an organization is a Communist-ac- 
tion organization or a Communist-front organization. 
Any party aggrieved by any order of the Board may ob- 
tain a judicial review by the United States Court of Ap- 
peals for the District of Columbia, and the judgment of 
the Court of Appeals would, under certain limitation, be 
subject to review by the Supreme Court of the United 
States. 

The statute further provides that within 30 days after 
any order finding any organization to be a Communist - 
action organization becomes final, it is the duty of that 
organization to register with the Attorney General as a 
[1082] Communist -action organization and also to file a 
registration statement. The order becoming final, the 
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Government is not required to request such an organiza - 
tion to register and file a registration statement. Fail- 
ure to either register as a Communist-action organiza - 
tion or failure to file a registration statement is made a 
criminal offense by the statute. With respect to failure 
to register as a Communist-action organization, each 
day's failure constitutes a separate offense. 

It has been stipulated by counsel for the Government 
and counsel for the defendant Communist Party of the 
United States of America that the Attorney General brought 
a proceeding under the statute before the Subversive Ac- 
tivities Control Board, to have the defendant Communist 
Party of the United States of America determined to be 
a Communist-action organization and thus to be required 
to register as a Communist-action organization. Hear- 
ings were held and evidence was introduced, after which 
the Board reached a decision that the defendant Com- 
munist Party of the United States of America is a Com- 
munist-action organization, and the Board ordered the 
defendant to register as such Communist-action organi- 
zation under the Subversive Activities Control Act. The 
defendant Communist Party of the United States of Amer 
ica appealed to the United States Court of Appeals of the 
[1083] District of Columbia, and that Court affirmed the 
order of the Board. Thereafter the order was reviewed 
by the Supreme Court of the United States and that Court 
affirmed the judgment of the Court of Appeals. 

The order of the Board, as a result of those proceed- 
ings in the Court of Appeals and in the Supreme Court, 
became final on October 20, 1961. By the terms of the 
Subversive Activities Control Act, the defendant Party 
had until 30 days thereafter, that is, until and including 
November 19, 1961, to register and file a registration 
statement with the Attorney General. 

It has been further stipulated by counsel for the Gov- 
ernment and counsel for the defendant Communist Party 
of the United States of America that the defendant did not 
register or file a registration statement required by the 
Act at any time prior to February 25, 1965, the date of 
the return of the second indictment. 
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Such failures to register and file are the violations 
charged in the two indictments. 

The pertinent portions of the Subversive Activities 
Control Act provide as follows: 

"Every Communist-action organization (including 
any organization required by final order of the Board 
to registeras a Communist-action organization) shall, 
[1084] within" thirty days after such order becomes 
final, "register with the Attorney General, on a form 
prescribed by him by regulations, as a Communist- 
action organization..." 

Such registration so made shall be accompanied by a 
registration statement, to be prepared and filed in such 
manner and form as the Attorney General shall by reg- 
ulations prescribe, and which shall contain the informa- 
tion required by the Act of Congress. 

If there is in effect with respect to any organization 
a final order of the Board requiring registration as a 
Communist-action organization, such organization shall, 
upon conviction of failure to register, to file any regis- 
tration statement, be punished for each such offense, in 
the manner provided by the statute, and each day of fail- 
ure to register shall constitute a separate offense. 

The Attorney General is authorized by the Act topro- 
mulgate regulations and prescribe forms for register- 
ing and for a registration statement. He has promul- 
gated regulations and he did prescribe forms. The reg- 
ulations provided that a Communist-action organization 
registered by completing and filing the registration 
form. At all times pertinent here, that registration 
form was known as IS-51A. The registration statement 
was to be completed on form IS-51. Both the registra- 
tion form and the registration statement [1085] were to 
be filed with the Internal Security Division of the Depart - 
ment of Justice. Regulations promulgated by the Attor- 
ney General in this case have the effect of law. 

In order for you to find the defendant guilty of violat- 
ing this statute, the Government must prove beyond a 
reasonable doubt, as I have already defined that term, 
the following three elements: 
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1. That the Subversive Activities Control Board 
found and determined that the defendant was a Commu- 
nist-action organization, and that it ordered defendant 
to register with the Attorney General as a Communist- 
action organization: 

2. That there was available some person willing to 
sign on behalf of defendant the registration form and 
registration statement: 

3. That the defendant willfully failed to register and 
to file a registration statement with the Attorney Gen- 
eral within 30 days after the Subversive Activities Con- 
trol Board order became final. 

Now as to the first element, that is, that there was an 
order of the Board requiring the defendant to register 
as a2 Communist-action organization, the parties, through 
their attorneys, have stipulated and agreed -- and this is 
evidence -- that the Subversive Activities Control Board 
on [1086] April 20, 1953 ordered the defendant to regis- 
ter with the Attorney General as a Communist-action or- 
ganization: that that order of the Board was affirmed by 
the United States Court of Appeals for the District of Col- 
umbia, and thereafter the judgment of the Court of Ap- 
peals was affirmed by the Supreme Court of the United 
States: and that that order of the Board became final, 
pursuant to the provisions of the Subversive Activities 
Control Act, on October 20, 1961, and notice to that ef- 
fect was published in the Federal Register on October 
21, 1961. 

As to the second element, that is, that there was avail- 
able some person willing to sign on defendant's behalf the 
registration form and registration statement, there is in 
evidence a November 10, 1961 letter addressed to the 
Assistant Attorney General in charge of the Internal Se- 
curity Division, Department of Justice. That letter is 
from the defendant Communist Party of the United States 
of America, by its officers. It is signed by no one, but it 
pears the seal of the defendant Communist Party. The 
letter advises the Assistant Attorney General that the of - 
ficers of the defendant Communist Party and of all its 
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subdivisions declined to sign, or to file, or to authorize 
the signing or filing of, orto supply the information called 
for by a registration statement or a registration form, 
for the defendant Party or [1087] any of its subdivisions. 
The letter further advises that those declinations were 
made by each officer in the exercise of his privilege un- 
der the Fifth Amendment to the Constitution not to be a 
witness against himself. With respect to those declina- 
tions on the part of the officers, you are instructed that 
defendant's officers were privileged not to sign, and no 
liability attached to the defendant Communist Party by 
reason of their refusal to sign. 

But that refusal of the defendant's officers to sign the 
registration form and the registration statement did not 
exhaust the responsibility of the Communist Party. The 
privilege against self-incrimination does not apply toor- 
ganizations or associations such as defendant Commu- 
nist Party. Therefore, when its officers refused to sign 
the registration form and registration statement, the de- 
fendant Party was required to make a reasonable effort 
to find a person who was willing to sign on its behalf, 
since the forms prescribed by the Attorney General per- 
mit signing by a "member, employee, attorney, agent, or 
other person." The Government, however, has the obli- 
gation of proving beyond a reasonable doubt that there 
was one or more persons available who was or were 
willing to sign the registration form and registration 
statement and whose willingness to so sign was either 
known to the defendant or could have been known by it if 
the [1088] defendant had used reasonable efforts to find 
a willing signer. 

Thus, the Government must prove beyond a reason- 
able doubt that on the dates alleged in the first indict - 
ment, namely, November 20, 1961, through and including 
November 30, 1961, there was available to the Commu- 
nist Party, if the Communist Party had made a reason- 
able effort to find someone to act for it, a volunteer, that 
is, a person or persons who was or were willing to sign 
and file the registration form and the registration state- 
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ment for and on behalf of the defendant. If you should 
find that the Government has proven beyond a reason- 
able doubt that there was so available to the defendant 
Party such willing person or persons, then it was the 
obligation of defendant Party to authorize such person or 
persons to sign and file the registration form and the 
registration statement. 

You are also instructed that the Government has the 
burden of proving beyond a reasonable doubt that on the 
dates alleged in the second indictment, namely, Febru- 
ary 13 through February 23, 1965, there was available to 
the Communist Party, if the Communist Party made a 
reasonable effort to find someone to act for it, a volun- 
teer, that is, a person or persons, who was or were will- 
ing to sign and file the registration form on behalf of the 
Party. If you should find that the Government has proven 
beyond a reasonable doubt that there was So [1089 ]avail- 
able to the defendant Party such willing person or per- 
sons, then it was the obligation of defendant Party toau- 
thorize such person or persons to sign and file the reg- 
istration form. 

The term “volunteer” and "willing volunteer" as used 
in this connection means a person who was willing to 
sign and file a registration form and registration state- 
ment on behalf of the defendant, the Communist Party, 
although such person was not under any legal obligation 
to do so, and who would certify that the defendant had au- 
thorized him to sign and file registration forms and the 
registration statement on its behalf. 

Such a volunteer may or may not have been a mem- 
ber of the Communist Party on the dates in question. It 
is sufficient that such a person was willing to sign and 
file the forms or. behalf of the Communist Party and to 
certify that the Party had authorized him to do so. 

The fact, if you find it to be a fact, that Gus Hall made 
a statement indicating that he is or was an officer or 
member of, or a spokesman for, or associated with, the 
Communist Party must not be considered by you as evi- 
dence that Gus Hall was willing to sign and submit the 
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registration documents on behalf of the Communist Party. 

With respect to this second element, you have heard 
[1090] the evidence and it is for you to decide whether 
the Government has met the burden of proof. 

As Ihave stated, the third element, which the Govern- 
ment must prove beyond a reasonable doubt, is that the 
defendant willfully failed to register as a Communist- 
action organization and to file a registration statement 
with the Attorney General within 30 days after the Sub- 
versive Activities Control Board's order became final. 
In that connection there are in evidence stipulations and 
agreements by the parties, through their attorneys, that 
the Board's order became final on October 20, 1961, and 
that at no time up to and including February 25, 1965, 
the date of the return of the second indictment, did the 
defendant file with the Department of Justice a registra- 
tion form or registration statement. 

It is the burden of the Government to prove beyond a 
reasonable doubt not only that the defendant failed to reg- 
ister or to file a registration statement, but that such 
failure was willful. 

By "willful" is meant that its default or failure was 
intentional and deliberate and not inadvertent or acci- 
dental. The word "willful" does not mean that the de- 
fault or failure must necessarily be for an evil or bad 
purpose or in bad faith. It does not mean that defendant 
must believe that it is breaking the law. The reason or 
the [1091] purpose of the default is immaterial if it was 
deliberate and intentionaland was not mere inadvertence 
or accident. 

In considering whether the Government has proven 
beyond a reasonable doubt that defendant willfully failed 
to register and file a registration statement, you are in- 
structed that the assertion of defendant and its officers, 
as expressed in defendant's November 10, 1961 letter to 
the Assistant Attorney General, that defendant is not a 
Communist-action organization, would not be a justifi- 
cation or excuse for any failure on defendant's part to 
register or to file a registration statement, as charged 
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in the two indictments. The Board found defendant to be 
a Communist-action organization. The Court of Ap- 
peals affirmed the Board's order. The Supreme Court 
affirmed the judgment of the Court of Appeals. That 
question is settled for you, the jury, and for this Court. 

Nor would the defendant be justified or excused for 
failing to register and file a registration statement be- 
cause in good faith it believed that the registration pro- 
visions were not constitutional or because such failure 
resulted from good-faith reliance on the advice of com- 
petent counsel. 

Moreover, if there was one or more persons willing 
to sign the registration form and the registration state- 
ment, whose willingness to So sign was known to defend- 
ant or could [1092] have been known by it if it had used 
reasonable efforts to find a willing signer, the fact that 
defendant's officers refused to sign would be neither 
justification nor excuse for any failure of defendant to 
register or to file a registration statement, as charged 
in the two indictments. 

You will consider separately each count of the twoin- 
dictments. If you find that the Government has proved 
beyond a reasonable doubt all the elements I have enu- 
merated, you may find the defendant guilty of the of- 
fense charged in the particular count under considera- 
tion. 

If you find that the Government has failed to prove 
beyond a reasonable doubt one or more of the elements 
I have enumerated, you must find the defendant not guilty 
of the offense charged in the particular count under con- 
sideration. 

As I have pointed out to you, there are two indict - 
ments here consolidated for trial. One indictment was 
returned by the Grand Jury on December 1, 1961. The 
second indictment was returned by the Grand Jury on 
February 25, 1965. The December 1, 1961 indictment 
consists of 12 counts. The first 11 counts charge the 
defendant Communist Party ofthe United States of Amer- 
ica with having willfully failed to register with the At- 
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torney General of the United States as a Communist- 
action organization, as required by the Subversive Ac- 
tivities Control Act, on 11 separate dates, that is, [1093] 
November 20 through November 30, 1961. As I have 
heretofore stated, under the statute failure to register 
is a separate offense for every day for which there is a 
failure. 

The 12th count of the December 1, 1961 indictment 
charges the defendant Communist Party of the United 
States of America with having willfully failed to file, as 
required by the Subversive Activities Control Act, a 
registration statement with the Attorney General from 
November 20 to and including the date of the return of 
the indictment, December 1, 1961. 

The February 25, 1965 indictment charges the de- 
fendant Communist Party of the United States of Amer- 
ica with having willfully failed to register with the At- 
torney General of the United States as a Communist-ac 
tion organization, as required by the Subversive Activi- 
ties Control Act. That indictment charges, in 11 sepa- 
rate counts, that the defendant so failed to register on 
11 consecutive days, namely, February 13 to and includ- 
ing February 23, 1965. Again as I have stated, under the 
statute each day's failure to register is a separate of- 
fense. 

You will bring in a separate verdict on each count of 
each indictment, which verdict should be either guilty or 
not guilty. In each instance your verdict must be unan- 
imous. 

Now of course, members of the jury, my comments on 
the evidence and on the facts, such as they have been, are 
not [1094] binding on you; and if my recollection does not 
accord with your recollection of the testimony, then your 
recollection must prevail. And in so far as I have called 
your attention to such of the testimony as appears in the 
record, I did so for your assistance. 

I want you to take this matter and consider it delib- 
erately, in the light of the instructions which I have given 
you, using the same ordinary common sense and ordi- 
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nary intelligence which you would employ in determining 
any other important matter which you have occasion to 
decide in the course of your everyday life. 

As I said, you will render a separate verdict on each 
of the counts, and in each instance your verdict will be 
either guilty or not guilty. And, as I have also said, your 
verdict must be unanimous. 

When you retiretothe jury room, you will select from 
among your number one to serve as foreman. And if 
there is any occasion to communicate with the Court, 
you will do so through the foreman by a written commu- 
nication. But I caution you, and particularly whoever 
will be your foreman, that your note must never reveal 
how you stand on anything, that is, so many for and so 
many against. In other words, the Court must not know 
how you are standing on any question you have before 
you. But any question otherwise you wish to present 
[1095] to the Court, do so through your foreman, please. 
There will be a marshal standing outside your door at all 
times, ready to assist you if you need him. 


Come to the bench, gentlemen. 

(At the bench:) 

THE COURT: Arethere any objections, Mr. Lowther? 

MR. LOWTHER: None at all, Your Honor. 

THE COURT: Are there any objections? 

MR. FORER: We renew the objections previously 
made, Your Honor. 


-~—* * 


EXCERPTS FROM GOVERNMENT'S EXHIBIT 3 
(STIPULATION) 


The parties hereto, by their attorneys, stipulate and 
agree as follows: 


1. Attached hereto, marked Exhibit A, is a true copy 
of Order No. 250-61, issued by the Attorney General on 
October 3, 1961, prescribing regulations to carry out the 
provisions of sections 7, 8, 9 and 10 of the Subversive 
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Activities Control Act of 1950. This Order was published 
in the Federal Register on October 7, 1961, and hasbeen 
in effect at all times on and after that date. 


2. Attached hereto marked Exhibit B is a true copy 
of Form IS-5la, referred to in Section 11.200 of Exhibit 
A. 


3. Attached hereto marked Exhibit C is a true copy 
of Form IS-51, referred to in Section 11.201 of Exhibit 
A. 


4. Attached hereto marked Exhibit D is a true copy 
of Order No. 57-54, issued by the Attorney General on 
August 27, 1954, prescribing regulations to carry out the 
provisions of sections 7, 8, 9 and 10 of the Subversive 
Activities Control Act of 1950. This Order was in effect 
from August 27, 1954, until superseded by Order No. 
250-61, referred to in paragraph 1 of this stipulation. 


5. Attached hereto marked Exhibit E is a true copy 
of Form ISA-1, referred to in Section 11.200 of Exhibit 
D. 


EXHIBIT A TO GOVERNMENT EXHIBIT 3 


TITLE 28 — JUDICIAL ADMINISTRATION 
CHAPTER I — DEPARTMENT OF JUSTICE 


PART 11 — REGISTRATION OF 
COMMUNIST ORGANIZATIONS 
AND MEMBERS THEREOF 


ORDER No. 250-61 


ADMINISTRATION OF CERTAIN 
SECTIONS OF THE SUBVERSIVE 
ACTIVITIES CONTROL ACT OF 1950 
“ee 
Section 11.100. Administration of Act assigned to in- 
ternal Security Division, The administration of sections 
7 to 10, inclusive, of the Subversive Activities Control 
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Act of 1950 is assigned to the Internal Security Division, 
Department of Justice. All communications with respect 
thereto should be addressed to the Assistant Attorney 
General, Internal Security Division, Department of Jus- 
tice, Washington 25, D. C. 

~* * 

Section 11.200. Forms for registration of organiza- 
tions. Each Communist-action organization and each 
Communist-front organization which is required to reg- 
ister with the Attorney General shall accomplish such 
registration on a form hereby designated as Form IS- 
5la. ae 


Section 11.201. Form for registration statement of 
organization. Registration statements of organizations 
shall be prepared and filed in duplicate with the Internal 
Security Division, Department of Justice, Washington 25, 
D. C. *** Such registration statement shall be on aform 
hereby designated as Form IS-51, copies of which are 
available at the Internal Security Division 


EXHIBIT B TO GOVERNMENT EXHIBIT 3 
Form No. IS-5la Budget Bureau No. 43-R413 


(Ed. 9-6-61) Approval expires July 31, 1966 


United States Department of Justice 
Washington, D.C. 


Registration Forms for Organizations 


Pursuant to Section 7(a) or (b) of the 
Internal Security Act of 1950 


(Note: This Form Should be Accompanied by a Regis- 
tration Statement, Form IS-51.) 


hereby regis- 
ters asa organization. 
("Communist -action" or "Communist -front'') 
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The principal office address of the registrant is... 


It is desirable, but not necessary, that an officer of 
the Communist organization sign immediately below. 


eoeee 


(Date) 


(Address—type or print) 


[If no officer of the organization has signed imme- 
diately above, page 2 of this Form must be completed. | 


The undersigned certifies that he has been authorized 
by the Communist organization to register the organi- 
zation with the Attorney General. 


(Street address) (type or print) 
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EXHIBIT C TO GOVERNMENT EXHIBIT 3 


Budget Bureau No. 43-R302.2 
Approval expires July 31, 1966 


United States Department of Justice 
Washington, D. C. 
Form IS-51 


For Registration Statements of Communist-Action 
Organization or Communist-Front Organization 


Instruction Sheet —Read Carefully 


1. All organizations, corporations, companies, part- 
nerships, associations, trusts, foundations, or other 
combinations of individuals required to register under 
Section 7(a) or (b) of the Internal Security Act of 1950 
shall use this form for their registration statement. 


2. File two copies of Statement. —Two copies of the 
statement, including any exhibits required, are to be 


filed. A third copy of the statement and exhibits should 
be prepared and retained by Registrant for future refer 
ence. The statements shall be filed with the Internal Se- 
curity Division, Department of Justice, Washington, 
D.C. 


3. Answer all items. —All items of the form are to 
be answered. Where the answer to an item is "none" or 
“inapplicable”, so state. If the space provided on any 
form for the answer to any given item is insufficient, 
reference shall be made in such space to a full insert 
page or pages on which the item number and item shall 
be restated and the complete answer given. 


4. The registration statement shall be filed in the 
name of the Communist organization required to regis- 
ter. It is desirable, but not necessary, that the state- 
ment be signed by one of the officers of the organization. 
However, if not signed by an officer, the member, em- 
ployee, attorney, agent, or other person filing the regis- 
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tration statement of the Communist organization shall 
certify in writing that he has been authorized by the Comr 
munist organization to file the registration statement on 
its behalf. Such certification shall also set forth the ad- 
dress of the person filing the statement. 


5. The making of any willful false statement or the 
omission of any material fact is punishable under 18 
U.S. Code, 1001. 


Form No. IS-51 
(Ed. 7-28-61) 


United States Department of Justice 
Washington, D. C. 
Registration Statement 


Pursuant to Section 7(a) or (b) of the 
Internal Security Act of 1950 


1. (a) Name of Registrant. 
(b) Address of principal office. 


2. Furnish the following information as to any in- 
dividual who at any time during the twelve months pre- 
ceding the execution of this statement was an officer, 
director, or a person performing the functions of an of- 
ficer or director of the Registrant: 


(a) Name and last (b) Position or (c) Description 
known address office held of duties or 
functions 


3. In the event any of the foregoing individuals listed 
in answer to question 2 has been known by or has used 
any other name, furnish as to each the additional name 
used or by which known. 


4. Furnish the following information as to Regis- 
trant's receipts and expenditures for the twelve-month 
period preceding the execution of this statement: 
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(a) as to amounts received, itemize as follows: 


Source from 
whom received 
Date funds (list name and Amount 
received address) received 


(b) as to amounts expended, itemize as follows: 


Purposes 

Date To whom for which 
payment payment Amount of payment 

made was made payment was made 


5. State the amount of cash on hand or on deposit on 
the day of the beginning of the twelve-month period pre- 
ceding the execution of this statement: 


6. State the amount of cash on hand or on deposit as 
of the date of execution of this statement: 


7. State the names of all banks or other depositories 
used by Registrant: 


8. List the value of all notes or other evidence of 
debt owed to the Registrant, including pledges: 


9. Furnish the following information as to the liabili- 
ties of the Registrant as of the day of the beginning of the 
twelve month period preceding the execution of this state- 
ment: 


Name and Address _ Nature of Amount of 
of creditor obligation obligation 


10. Furnish the following information as to the liabil- 
ities of the Registrant as of the date of the execution of 
this statement: 


Name and Address Nature of Amount of 
of creditor obligation obligation 


11. If the Registrant is a Communist-action organi- 
zation: 
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(a) State total number of members as of date of ex- 
ecuting this statement: 


(b) File as Exhibit I the name and all other names 
ever used, as well as the last known address of each in- 
dividual who was a member of the organization at any 
time during the period of twelve calendar months pre- 
ceding the execution of this statement. 


12. Furnish the following information concerning any 
mechanical devices capable of being used to produce or 
publish printed matter or material, which are in the pos- 
session, custody, ownership or control of Registrant or 
its officers, members, affiliates, associates or any group 
or groups in which the Registrant, its officers or mem- 
bers have an interest.* 


Name of 
owner, or 
Description, individual or 
make, model group having 


and serial Where custody or Relationship 
number located control to Registrant 


* The term mechanical devices includes, but is not 
limited to, rotary presses, flatbed cylinder presses, 
platen presses, lithographs, offsets, photo-offsets, 
mimeograph machines, multigraph machines, multil- 
ith machines, duplicating machines, ditto machines, 
linotype machines, intertype machines and monotype 
machines. 
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It is desirable, but not necessary, that an officer of 
the organization sign immediately below. 


[If no officer of the organization has signed imme- 
diately above, the following must be completed. | 


The undersigned certifies that he has been authorized 
by the Communist organization to file this registration 
statement and attached exhibits (if any) with the Attorney 


(Type or print) 
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EXHIBIT D TO GOVERNMENT EXHIBIT 3 
xk * 


ORDER NO. 57-54 


xe OK 


Section 11.200. Forms for registration of organiza- 
tions. Each Communist-action organization and each 
Communist-front organization which is required to reg- 
ister with the Attorney General shall accomplish such 


registration on a form hereby designated as Form ISA-1. 
OOK 


EXHIBIT E TO GOVERNMENT EXHIBIT 3 


Form approved. 
Budget Bureau No. 43-R302 


United States Department of Justice 
Washington, D, C, 


Form JSA-1 


For Registration Statements of Communist-Action 
Organization or Communist-Front Organization 
Instruction Sheet — Read Carefully 


1. All organizations, corporations, companies, part- 
nerships, associations, trusts, foundations, or other 
combinations of individuals required to register under 
Section 7(a) or (b) of the Internal Security Act of 1950 
shall use this form for their registration statement. 


2. File two copies of Statement. —Two copies of the 
statement, including any exhibits required, are to be 
filed. A third copy of the statement and exhibits should 
be prepared and retained by Registrant for future refer- 
ence. 

3. Answer all items. —All items of the form are to 


be answered. Where the answer to an item is "none" or 
"inapplicable", so state. 
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4. Riders shall not be used. —If the space provided 
on any form for the answer to any given item is insuffi- 
cient. reference shall be made in such space to a full in- 
sert page or pages on which the item number and item 
shall be restated and the complete answer given. 


5. All inserts and documents submitted as a part of 
any form or statement and all amendments, shall be on 
good quality unglazed white paper, 8-1/2 by 13 inches in 
size. Tables and financial data, however, may be on 
larger paper, if folded to such size. 


6. Both copies of the statement shall be signed. The 
statement shall be signed by the partners, officers, and 
directors, including the members of the governing body 
of the organization. This is a statement to the Govern- 
ment of the United States and any wilful false statement 
or the omission of any material fact is punishable under 
18 U.S. Code, 1001. 


Form ISA-1 


United States Department of Justice 
Washington, D. C. 


Registration Statement 


Pursuant to Section 7(a) or (b) of the 
Internal Security Act of 1950 


1. (a) Name of Registrant. 
(b) Address of principal office. 


2. Furnish the following information as to any in- 
dividual who at any time during the twelve months pre- 
ceding the execution of this statement was an officer, 
director, or a person performing the functions of an of- 
ficer or director of the Registrant: 


(a) Name and last (b) Position or (c) Description 
known address office held of duties or 
functions 
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3. In the event any of the foregoing individuals listed 
in answer to question 2 has been known by or has used 
any other names, furnish as to each the additional name 
used or by which known. 


4. Furnish the following information as to Regis- 
trant's receipts and expenditures for the twelve-month 
period preceding the execution of this statement: 


(a) as to amounts received, itemize as follows: 


Source from 

whom received 
Date funds (list name and Amount 
received address) received 


(b) as to amounts expended, itemize as follows: 


Purposes 
Date To whom for which 
payment payment Amount of payment 
made was made payment was made 


5. State the amount of cash on hand or on deposit on 
the day of the beginning of the twelve-month period pre- 
ceding the execution of this statement: 


6. State the amount of cash on hand or on deposit as 
of the date of execution of this statement: 


7. State the names of all banks or other depositories 
used by Registrant: 


8. List the value of all notes or other evidence of 
debt owed to the Registrant, including pledges: 


9. Furnish the following information as to the liabili- 
ties of the Registrant as of the day of the beginning of the 
twelve month period preceding the execution of this state- 
ment: 


Name and Address Nature of Amount of 
of creditor obligation obligation 
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10. Furnish the following information as to the liabil- 
ities of the Registrant as of the date of the execution of 
this statement: 


Name and Address Nature of Amount of 
of creditor obligation obligation 


11. If the Registrant is a Communist-action organi- 
zation: 


(a) State total number of members as of date of ex- 
ecuting this statement: 


(b) File as Exhibit I the name and all other names 
ever used, as well as the last known address of each in- 
dividual who was a member of the organization at any 
time during the period of twelve calendar months pre- 
ceding the execution of this statement. 


12. Furnish the following information concerning any 
mechanical devices capable of being used to produce or 
publish printed matter or material, which are in the pos- 


session, custody, ownership or control of Registrant or 

its officers, members, affiliates, associates or any group 
or groups in which the Registrant, its officers or mem- 

bers have an interest.* 


*The term mechanical devices include, but is not 
limited to, rotary presses, flatbed cylinder presses, 
platen presses, lithographs, offsets, photo-offsets, 
mimeograph machines, multigraph machines, multil- 
ith machines, duplicating malchines, ditto machines, 
linotype machines, intertype machines and monotype 
machines. 


Name of 
owner, or 
Description, individual or 
make, model group having 
and serial Where custody or Relationship 
located control to Registrant 


The undersigned certify that they have read the infor 
mation set forth in this registration statement and the 
attached exhibit (if any) and are familiar with the con- 
tents thereof; that such contents are in their entirety 
true and accurate to the best of their knowledge and be- 
lief. The undersigned further represent that they are 
familiar with the provisions of Section 1001, Title 18, 
U.S. Code (printed at the bottom of this form)* and are 
aware that any wilful false statement or the wilful omis- 
sion of any material fact may subject them to liability 
pursuant thereto. 


*18 U.S.C. Section 1001, provides: ''Whoever in any mat- 


ter within the jurisdiction of any department or agency 
of the United States knowingly and wilfully falsifies, 
conceals or covers up by any trick, scheme, or de- 
vice a material fact, or makes any false, fictitious or 
fraudulent statements or representations, or makes 
or uses any false writing or document knowing the 
same to contain any false, fictitious or fraudulent 
statement or entry, shall be fined not more than 
ey or imprisoned not more than five years, or 
oth. 


(Type or print name under each signature) 


(Signature) (Date) 


(Signature) (Date) (Signature) (Date) 


(Signature) 


GOVERNMENT'S EXHIBIT 25 
(STIPULATION) 


The parties hereto, by their attorneys, stipulate and 
agree as follows: 


1. On November 10, 1961, the defendant mailed to 
the Department of Justice by registered mail a letter of 
which Exhibit A hereto is a true copy. This letter was 
received by the Department of Justice on November 11, 
1961 and by the Internal Security Division of the Depart- 
ment of Justice on November 13, 1961. 


2. On November 17, 1961, J. Walter Yeagley, Assist- 
ant Attorney General, Internal Security Division, De- 
partment of Justice replied to the letter referred to in 
paragraph 1 hereof by Western Union Telegram, of which 
Exhibit B hereto is a true copy. The defendant received 
this telegram on November 17, 1961. 
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COMMUNIST PARTY, U.S.A. ani ate 


ULNA NL A RE 


23 WEST 26th STREET @ NEW YORK 10,N.Y. @ MU, 5575S 
November 10, 1961 


Asetetant Attorney Generel 
Internal Security Division 
Washington 25, D.C. 


Deer Sir: 


This 16 to adviee you that the officers of the undersigned, Communist 
Party of the United States, and of allof its subdivisions Gecline to sign, 
or to file, or to authorize the signing or filing of, or to supply the in- 
formation called for by ® registration statement (Form No. I8-51) or © reg- 
4etration form (Form No. I8-5la) for the undersigned or for any of ite eub- 
@ivielons, The term “officers” for the purposes of this letter inolusee all 
thoee referred to as such in Section 11.205 of 268 Code of Federal Regulations. 


These declinations are mde by each officer in the exercise of his 
privilege under the Fifth Amendment to the Constitution not to be a vitnese 
againet himself. The officers bave edopted thie means of ascorting their 
respective constitutional privileges because claim of privilege made in 
the nam of an officer woulé tend to incriminate him and wight constitute 
a vaiver of his privilege. 


The undersigned and its officers also hereby inform you that it se 
their conviction that the Cosmmmist Party of the United States ie not « 
Communist-action organization. 


On behalf of ite members, the undersigned also herety asserte the 
constitutional privilege of each of them against eelf-incriminatica by th 
listing of his nam as a member of the undersigned or the furnishing of any 
of the other information called for by Forms IS-5) and [S-5la. 

Your rulings on the foregoing claims of privilege Gre awaited. 


Copies of thie letter are being eent to John J. Abt, Beq., and 
Joseph Forer, Eeq., attorneys for the undersigned. 


Youre URIS, 
COMMUNE PARTY GY ‘ile UNTTED STATES 


by ite euthdteised officers 
e. states /*? 
Registered Mail, \ NS x 
Return Receipt Requested ‘Or 


CAD 
cc: Joseph Forer, Beq., 712 - lith St. N.W., Waehingtoa, D.C. 
Jobn J. Abt, Beq., 320 Broadfiay, New York, ¥.Y. 
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EXHIBIT B TO GOVERNMENT EXHIBIT 25 
WESTERN UNION TELEGRAM 
Nov 17 PM 8 36 
MSA404 MS-NB455 
Govt pd ar TN PWS Washington DC 17 742P EST 


Communist Party USA 
23 West 26 St NYK 


Each and every claim of privilege in your letter of 
November 10 is hereby rejected. Your letter is also 
rejected as full or partial compliance with the registra- 
tion requirements of the Internal Security Act of 1950, 
the final order of the Subversive Activities Control 
Board, and the pertinent regulations of the Attorney Gen- 
eral. You are also reminded that a claim of privilege 
even if it were valid in relation to any part of your legal 
obligation would not excuse failure to comply in all other 
respects and as nearly as possible with the obligations 


imposed by the aforesaid statute, final order and regula- 
tions issued thereunder. It has been finally adjudicated 
that the Communist Party, USA is a Communist action 
organization and therefore must register on or before 
November 20, 1961. 


J Walter Yeagley Asst Atty Gen Internal Security 
Division. 


DEFENDANT'S REQUESTED INSTRUCTION NO. 2 


You must find the defendant not guilty of any offense 
alleged in counts 1 to 11, inclusive, of each indictment, 
charging failure to register, unless you are satisfied by 
the evidence beyond a reasonable doubt: (1) that prior 
to the date of the failure to register alleged in the parti- 
cular count, there was a person who was willing to sign 
and submit the registration form (IS-51a) on behalf of the 
defendant, (2) that the availability of this volunteer for 
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that purpose was known to the defendant, and (3) that the 
failure of the defendant to authorize this volunteer to 
sign and submit the form on its behalf was willful, as 
hereafter defined. 


Denied. 


Jones, J. 


DEFENDANT'S REQUESTED INSTRUCTION NO. 3 


You must find the defendant not guilty of the offense 
alleged in count 12 of the first indictment, charging fail- 
ure to file a registration statement, unless you are sat- 
isfied by the evidence beyond a reasonable doubt: (1) 
that prior to December 1, 1961, there was a person who 
was willing to sign and submit the registration state- 
ment (Form IS-51) on behalf of the defendant, (2) that 
such volunteer had access to the information called for 
by the registration statement, or that some other person 
having such access was willing to furnish the volunteer 
with such information, (3) that the availability of the vol- 
unteer for the purpose of signing and submitting the reg- 
istration statement and his ability to furnish the infor- 
mation which it calls for were known to the defendant, 
and (4) that the failure of the defendant to authorize this 
volunteer to sign and submit the registration statement 
on its behalf was willful, as hereafter defined. 


Denied. 


Jones, J. 


DEFENDANT'S REQUESTED INSTRUCTION NO. 4 


Willfulness is a necessary element of each of the 
crimes charged in the indictment. The requirement of 
willfulness means that the government must prove be- 
yond a reasonable doubt that in failing to register or to 
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file a registration statement the defendant was acting 
with an evil purpose and without a justifiable excuse. 


Denied. 


Jones, J. 
DEFENDANT'S REQUESTED INSTRUCTION NO. 5 


The defendant is an unincorporated association which 
can act only through its officers or authorized agents. 
Accordingly. you cannot find that the defendant acted 
willfully in failing to register or to file a registration 
statement unless the government has proved beyond a 
reasonable doubt that the officers or authorized agents 
of the defendant acted willfully, as I have defined that 
term to you, in failing to register or to file a registra- 
tion statement for the defendant, or to authorize some 
other person to do So. 


Denied. 


Jones, J. 
DEFENDANT'S REQUESTED INSTRUCTION NO. 6 


If you find that one reason for the failure of the de- 
fendant to file the registration form and the registration 
statement was that the defendant's officers were exercis- 
ing their consitutional privilege not to be witnesses 
against themselves, then the failure to file the registra- 
tion form and the registration statement was neither 
willful nor unlawful. This is so even if the defendant's 
officers had additional reasons or other motives for not 
signing and submitting, or authorizing some other person 
to sign and submit, the registration form and registra - 
tion statement. 


Denied. 


Jones, J. 
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DEFENDANT'S REQUESTED INSTRUCTION NO. 7 


The issue as to whether or not, on a particular date, 
a specified person who was not an officer of the defend- 
ant was willing to act on its behalf in signing and sub- 
mitting the registration form or the registration state- 
ment must be determined by you on the basis of what you 
find to have been the state of mind of such person on the 
date in question. You may not conclude that a person 
was willing so to act on a given date unless you are sat- 
isfied beyond a reasonable doubt that, on or before such 
date, the person (1) had considered the possibility of be- 
ing asked by a responsible representative of the defend- 
ant to sign and submit the registration form or registra- 
tion statement on its behalf and (2) had decided uncondi- 
tionally that, if asked, he or she would so sign and sub- 
mit the form or the statement. 


Denied. 


Jones, J. 


DEFENDANT'S REQUESTED INSTRUCTION NO. 8 


You must find the defendant not guilty on the first 
eleven counts of the 1961 indictment and on all counts of 
the 1965 indictment unless you are satisfied fromthe evi- 
dence beyond a reasonable doubt that the defendant's 
statement of November 10, 1961 that it and its officers 
are convinced that the defendant is not a Communist-ac- 
tion organization was not a truthful statement of what the 
defendant and its officers believed. 


Denied. 
Jones, J. 


DEFENDANT'S REQUESTED INSTRUCTION NO. 9 


The following instruction refers to the first eleven 
counts of the 1961 indictment and to all eleven counts of 
the 1965 indictment. 
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These counts charge failure to file, on dates stated in 
the counts. the so-called registration form, Form IS- 
51a. The only information called for on that form is the 
name and principal office address of the registering or- 
ganization. 


If you find that at any time after October 10, 1961, 
and prior to the date of non-filing alleged in any of these 
counts. the defendant had informed the Internal Security 
Division of the defendant’s name and principal office ad- 
dress, you must find the defendant not guilty of the of- 
fense charged in that count. 


Denied. 


Jones, J. 
DEFENDANT'S REQUESTED INSTRUCTION NO. 16 


The defendant had no obligation to authorize a volun- 
teer to register it or to file a registration statement for 
it if the defendant had reason to believe that the volun- 
teer was an agent of the Department of Justice or the 
Federal Bureau of Investigation. 


Denied. 


Jones, J. 


JUDGMENT (CR. NO. 1010-61) 
(Filed Nov. 24, 1965) 


On this 19th day of November, 1965 came the attorney 
for the government and the defendant appeared by coun- 
sel, Joseph Forer, Esquire. 


IT IS ADJUDGED that the defendant has been con- 
victed upon its plea of not guilty and a verdict of guilty 
of the offense of failure to register with the Attorney 
General of the United States, and failure to file registra- 
tion statement with the Attorney General of the United 
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States and the court having asked the defendant whether 
as charged it has anything to say why judgment should 
not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, 


IT IS ADJUDGED that the defendant is guilty as charged 
and convicted. 


IT IS ADJUDGED that the defendant is ordered to pay 
a fine of ten thousand dollars ($10,000) on each of counts 
one through twelve, in the sum of one hundred andtwenty 
thousand dollars ($120,000). 


/s/ W. B. Jones 
United States District Judge 


JUDGMENT (CR. NO. 202-65) 
(Filed Nov. 24, 1965) 


On this 19th day of November, 1965 came the attor- 
ney for the government and the defendant appeared by 
counsel, Joseph Forer, Esquire. 


IT IS ADJUDGED that the defendant has been con- 
victed upon its plea of not guilty and a verdict of guilty 
of the offense of failure to register with the Attorney 
General of the United States and the court having asked 
the defendant whether as charged it has anything to say 
why judgment should not be pronounced, and no suffi- 
cient cause to the contrary being shown or appearing to 
the Court, 


IT IS ADJUDGED that the defendant is guilty as charged 
and convicted. 


IT IS ADJUDGED that the defendant is ordered to pay 
a fine of ten thousand dollars ($10,000) on each of counts 
one through eleven, in the sum of one hundred and ten 
thousand dollars ($110,000). 


/s/ W. B. Jones 
United States District Judge- 
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NOTICE OF APPEAL (CR. NO. 1010-61) 
(Filed Nov. 26, 1965) 


Name and address of appellant: The Communist Party 
of the United States of America, 23 West 26th St., New 
York City. New York. 

Name and address of appellant's attorney: Joseph 
Forer. 711 14th St.. N. W., Washington, D. C. 20005. 


Offense: Failure to register and to file registration 
statement, in violation of 50 U.S. Code sec. 786 and 794. 


Concise statement of judgment or order, giving date, 
and any sentence: Judgment of guilty on all counts, No- 
vember 19, 1965. Sentence of $10,000 fine on each count, 
totalling $120.000. 


Name of institution where now confined, if not on bail 


The above-named appellant, hereby appeals to the 
United States Court of Appeals for the District of Col- 
umbia Circuit from the above-stated judgment. 


Date: November 26, 1965 


The Communist Party of the United States 
of America 


/s/ Joseph Forer 
Attorney for Appellant 


NOTICE OF APPEAL (CR. NO. 202-65) 
(Filed Nov. 26, 1965) 
Name and address of appellant: The Communist 


Party of the United States of America, 23 West 26th St., 
New York City, N. Y. 


Name and address of appellant's attorney: Joseph 
Forer, 711 14th St., N.W., Washington, D. C. 20005. 
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Offense: Failure to register in violation of 50 U.S. 
Code secs. 786 and 794. 


Concise statement of judgment or order, giving date, 
and any sentence Judgment of guilty on Counts One 
through Eleven, November 19, 1965. Sentence of $10,000 
fine on each count, totalling $110,000. 


Name of institution where now confined, if not on bail 


The above-named appellant, hereby appeals to the 
United States Court of Appeals for the District of Col- 
umbia Circuit from the above-stated judgment. 


The Communist Party of the United States 
of America 
Appellant 


/s/ Joseph Forer 
Attorney for Appellant. 


Date November 26, 1965 


BRIEF FOR APPELLANT 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,880 | 
a | 
; | 
THE COMMUNIST PARTY OF THE 
UNITED STATES OF AMERICA, 
| Appellant, 


v. | 


THE UNITED STATES OF AMERICA, 
| Appellee. 


No. 19,881 | 


THE COMMUNIST PARTY OF THE 
UNITED STATES OF AMERICA, 
| Appellant, 
v. 
THE UNITED STATES OF AMERICA, 
| Appellee. 


Appeals From Judgments of the United States 
District Court for the District of Columbia 


Court of Appeals sohn J. Abt 
“uel es of Coiumb'a Circuit , 299 Broadway 
ew York, N.Y. 


FILED FEBS 1966 Joseph Forer 


711 14th St., N.W. 


er is Washington, D.C. 
aN barn, a ackeoyy  Alttomeys for Appellant 
CLENK 


() 


QUESTIONS PRESENTED 


1. Whether the registration requirements of the Sub- 
versive Activities Control Act, on their face or as ap- 
plied, are unconstitutional in that: 


A. They violate the privilege of appellant's officers 
and members against self-incrimination. 


B. They deny appellant trial by jury and judicial trial. 


C. They deny appellant due process and constitute a 
bill of attainder. 


D. They violate the First Amendment. 


2. Whether appellant can constitutionally be con- 
victed for failing to file a registration form which re- 
quires it to declare itself to be a Communist-action or- 
ganization. 


3. Whether appellant was required to file a regis- 
tration statement under §7(d) of the Act when (a) appel- 


lant did not register under §7(a), or (b) appellant hadno 
enforceable duty to register under §7(a). 


4. Whether the 1953 determination that appellant is 
a Communist-action organization has been invalidated 
by facts susceptible of judicial notice showing that the 
world Communist movement described in section 2 of 
the Act does not exist. 


5. Whether the demands of the registration state- 
ment which appellant was charged with failing to file 
are unenforceable because they are excessively vague 
and require information which appellant cannot obtain. 


6. Whether the evidence was sufficient to support 
the conviction for failures to register and file a regis- 
tration statement under the Act. 


7. Whether the trial court erroneously instructed 
the jury with respect to (a) the meaning of the element 


(i) 


of willfulness and (b) the availability to appellant of a 
volunteer for the purpose of executing the registration 
documents on its behalf. 


8. Whether appellant was unconstitutionally denied 
a speedy trial. 


9. Whether the sentence violates due process and 
the Eighth Amendment. 
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No. 19,881 


THE COMMUNIST PARTY OF THE 
UNITED STATES OF AMERICA, 
Appellant. 


Vv. 


THE UNITED STATES OF AMERICA. 
Appellee. 


Appeals From Judgments of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


These are consolidated appeals from judgments of 
the United States District Court for the District of Col- 
umbia, entered on November 19, 1965 (J.A. iv, v, 130, 
131) convicting appellant under two indictments. No- 
tices of appeal were filed on November 26, 1965 (J.A. 
132-33). The District Court had jurisdiction under D.C. 
Code, Supp. IV, §11-521.' This Court has jurisdiction 
under 28 U.S.C. §§1291 and 1294 and D.C. Code, Supp. 
Iv, §11-321. 


STATEMENT OF THE CASE 


Appellant was convicted ontwo indictments, returned 
on December 1, 1961, and February 25, 1965, respec- 
tively, charging it with failures to register and file a 
registration statement, in violation of §§7 and 15 of the 
Subversive Activities Control Act (herein called the Act), 
50 U.S.C. §§786 and 794 (J.A. 1, 10). A previous convic- 
tion of appellant on the 1961 indictment was reversed by 
this Court with instructions to enter a judgment of ac- 
quittal unless the government requested a new trial. 
Communist Party v. United States, 118 U.S. App. D.C. 
61, 331 F.2d 807, cert. den. sub nom. United Siates v. 
Communist Party, 377 U.S. 968. The request was made 
(J.A. 9) and, on motion of the government, the 1961 and 
1965 indictments were consolidated for trial (J.A. 25). 


The Act. 


The Act finds that there exists a world Communist 
movement, controlled by the dictatorship of an unnamed 
foreign country, which seeks by criminaland other means 
to overthrow existing governments and replace them by 


‘When the first indictment was returned (December 1, 1961), 
the District Court's jurisdiction rested on former D.C. Code 
§ 11-306. 
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Communist totalitarian dictatorships subservient to the 
controlling dictatorship (§2). The Act then defines a 
Communist-action organizationas one which is directed, 
dominated or controlled by the foreign government con- 
trolling the described world Communist movement and 
which operates to advance the objectives of that move - 
ment. ($§ 3(3)). 


The Act provides for proceedings before the Subver- 
sive Activities Control Board (herein called the Board), 
on petition of the Attorney General, for a determination 
that an accused organization is a Communist-action or- 
ganization and for an order requiring it to register with 
the Attorney General (§§7, 13). A registration order is 
subject to judicial review and, in the event of affirmance 
by the Supreme Court, becomes final ten days after is- 
suance of the mandate (§14). Within thirty days there- 
after, the organization is required to register on aform 
prescribed by the Attorney General (87(a)). Registra- 
tion must be accompanied by a registration statement, 


likewise prescribed by him, listing the registrant's of- 
ficers and members, giving a detailed financial account- 
ing for the preceding year, and describing the regis- 
trant’s equipment for printing, mimeographing and the 
like (§7(d)). 


Each day of the failure of an organization to register 
in obedience to a final order of the Board constitutes a 
separate offense, punishable by a fine of $10,000. Fail- 
ure to file a registration statement is punishable by a 
$10,000 fine without cumulation. (§15.) 


Amended regulations of the Attorney General, effec- 
tive October 7, 1961, prescribe that registration shall 
be accomplished by the filing with him of a form, IS- 
51a, designated as a "registration form" (J.A. 112). 
This form, which calls for no information except the 
name and address of the registrant, requiresa declara- 
tion that the registrant "hereby registers as a Com- 
munist-action organization" (J.A. 112-13). The regu- 
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lations also require the filing of a second form, IS-51, 
designated as a "registration statement,” which calls 
for the information specified in §7(d) (J.A. 112, 114- 
18). 


As appears from their face, the registration docu- 
ments may be executed in either of two ways. They may 
be signed on behalf of the registrant by one of its offi- 
cers who subscribes his title. Or they may be signed 
by any person who states his address and certifies, on 
the registration form that he has been authorized by the 
registrant to register it, and on the registration state- 
ment that he has been authorized by the registrant to 
file the statement. (J.A. 113, 118.) 


The Registration Order. 


On November 22, 1950, the Attorney General peti- 
tioned the Board for an order requiring appellant to 
register under §7 as a Communist-action organization. 
The desired order was issued on April 20, 1953, after 
an administrative hearing. In an accompanying report, 
the Board found that the unnamed foreign power refer- 
red to in $2 of the Act was the Soviet Union and that 
appellant was a Communist -action organization as de - 
fined by §3(3). After lengthy litigation, the Supreme 
Court affirmed the order, but reserved the question 
whether it could constitutionally be enforced. Com- 
munist Party v. Subversive Activities Control Board, 
367 U.S. 1.2. The order became final on October 20, 
1961,°> making the deadline for compliance November 
19, 1961 (J.A. 62). 


2 The opinion summarizes the history of the litigation at 19- 
ou 


“Ten days after the Supreme Court mandate, which issued on 
October 10, 1961, following denial of a petition for rehearing. 
368 U.S. 871. 
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The Prior Proceedings Under the 1961 Indictment. 


The indictment returned December 1, 1961, the sub- 
ject of the previous trial, is in twelve counts (J.A. 1- 
6). Counts I through XI charge, as separate offenses, 
that appellant “willfully and unlawfully" failed to reg- 
ister as a Communist-action organization on November 
20, 1961. and on each succeeding day through November 
30, 1961. Count XII charges that appellant “willfully and 
unlawfully” failed to file a registration statement. The 
first trial took place in December, 1962, and resulted in 
a conviction on all counts (J.A. iii). 


In reversing this conviction, Communist Party v. 
United States, supra, confined itself to consideration of 
the self-incrimination issue. Other questions presented 
by appellant were not reached. The Court's disposition 
of the question of self-incrimination rests on two hold- 
ings, each addressed to one of the alternative methods 
prescribed by the Attorney General for executing the 


registration documents. 


First, the Court held that the privilege against self- 
incrimination protected the officers from being com- 
pelledto reveal their identity by signing the registration 
documents as officers, and that the officers had validly 
claimed their privilege.* Hence, the Court concluded, 
no liability attached to appellant because of the refusal 
of the officers to sign and submit the registration docu- 
ments. 118 U.S. App. D.C. at 66-68, 331 F.2d at 813- 
14. 


Second, the Court held that if the government wished 
to rely on the alternative method which permits the reg- 


+The claim was made in a letter to the Department of Justice, 
dated November 10, 1961, on the letterhead of the Communist 
Party and over its seal,and was rejected by a Department tel- 
m of November 17, 1961. 118 U.S. App. D.C. at 64, 331 
F.2d at 810. The letter and telegram are in evidence in the 
present case. See infra, pp. 7-8. 
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istration documents to be signed by a person other than 
an officer, the burden was upon it to prove that "a will- 
ing volunteer" was available to appellant to sign and sub- 
mit the registration documents on its behalf. Finding 
that there was no evidence of the availability of a vol- 
unteer, the Court set aside the conviction. But because 
of the novelty of the issue, it gave the government the 
option of a new trial. 118 U.S. App. D.C. at 68-69, 331 
F.2d at 814-15. The government's petition for certio- 
rari to review the decision was denied on June 8, 1964. 
377 U.S. 968. 


Retrial of 1961 Indictment; the 1965 Indictment. 


On December 14, 1964, the government requested 
the District Court to grant a new trial on the 1961 in- 
dictment. The court scheduled the trial for the week 
of March 15, 1965, despite appellant's request for an 
earlier date, and denied a motion by appellant to dis- 
miss the indictment because of denial of a speedy trial 
(J.A. 9-10). 


On February 25, 1965, the second indictment was re- 
turned. Like the earlier one, it contained twelve counts. 
Counts I through XI charged appellant with failure to reg- 
ister on February 13, 1965, and on each succeeding day 
through February 23, 1965. Count XII charged the fail- 
ure to file a registration statement (J.A. 10-16). 


On March 3, 1965, the government filed a motion to 
consolidate the trials of the two indictments (J.A. 18). 
On March 5, 1965, appellant was arraigned on the 1965 
indictment. At the same time the court granted the mo- 
tion to consolidate over appellant's objection that con- 
solidation would further delay and would otherwise pre- 
judice trial of the 1961 indictment. The court also set 
the consolidated cases for trial for the week of October 
11, 1965, and denied a motion by appellant to dismiss 
the 1961 indictment because of denial of a speedy trial 
(J.A. 19-25). 
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Qn March 24, 1965, appellant filed a motion to ad- 
vance the consolidated trial to "an early date, not later 
than May 17, 1965" (J.A. 26). On April 9, 1965, the court 
denied the motion (J.A. iv, v). 


The trial began on November 2, 1965 (J.A. 26), after 
having been Postponed from the week of October 11 be- 
cause of a trial engagement of one of appellant's coun- 
sel. 


Pre-trial Motions. 
—— tons 


Appellant’s motion to dismiss the 1961 indictment on 
constitutional and other grounds was made and denied 
prior to the first trial (J_A. ili, 7). A similar motion, 
addressed to the 1965 indictment, was likewise denied 
(J.A. 16). 


Appellant requested the court to take judicial notice 
of the fact that there is presently no monolithic world 
Communist movement under Soviet domination, such 
as was found to exist by §2 of the Act and the Board's 
1953 report, and hence that appellant cannot be a Com- 
munist-action organization within the meaning of the Act. 
The Court denied the request and refused to dismiss the 
indictment (J.A. 27-30). 


On appellant's motion the government was requiredto 
elect between count XII of the 1961 indictment and Count 
XII of the 1965 indictment, both charging failure to filea 
registration statement. The government elected to pro- 
ceed onthe twelfth count of the 1961 indictment, and count 
twelve of the 1965 indictment was not tried (J.A. 30). 


The Evidence. 


The evidence consisted of Stipulations and the testi- 
mony of seven government witnesses.” The following 
facts are uncontradicted. 


’ The testimony of another government witness, Parnell J. T. 
Callahan, was stricken (Tr. 915), 


1. At all relevant times, appeallant was an unincor- 
porated association with headquarters at 23 West 26th 
Street, New York City (J.A. 62). 


2. The order of the Board requiring appellant to reg- 
ister under the Act became final on October 20, 1961, 
following the issuance of the Supreme Court mandate 
(J.A. 62). 


3. Appellant did not register or file a registration 
statement at any time prior to the return of the 1965 in- 
dictment (J.A. 62-63). 


4. On June 8, 1961, three days after the Supreme 
Court decision in Communist Party v. S.A.C.B., supra, 
a press conference was held at appellant's headquarters. 
Gus Hall, who had been elected general secretary of ap- 
pellant at its 1959 convention, presided.© He statedthat 
appellant did not intend to register, that he and his as- 
cociates were not going to be stool pigeons, and that they 
would rather spend the rest of their days in jail than be- 
tray the trust of a single member or supporter. Hallalso 
said that the accusation that the Communist Party ad- 
vocated violent overthrow of the government, sabotage 
and subversion, was "the big lie.'" He added that the 
Supreme Court had not gone into the regulations issued 
under the Actandthat these raised serious constitutional 
questions which the lawyers would have to consider (J. 
A. 55-61). 


5. On November 10, 1961, appellant mailed a letter 
to the Assistant Attorney General, Internal Security Di- 
vision, Department of Justice,” which was received in 
the Department the following day and by the Internal Se- 
curity Division on November 13. The letter. written on 


6 Government witnesses identified Hall as general secretary 
of appellant at various later dates up to May, 1965 (J.A. 51-54). 


78 11,100 of the regulations requires communications respect- 
ing registration to be so addressed (J.A. 111-12). 
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appellant’s printed letterhead carrying its name andad- 
dress. bore the typewritten subscription, "Communist 
Party of the United States by its authorized officers.” 
and appellant’s seal. It stated that each of appellant's 
officers declinedto sign or file. orto authorize the sign- 
ing or filing of, Form IS-51 or Form JS-51a inthe exer- 
cise of his Fifth Amendment privilege not to be a wit- 
ness against himself. The letter also stated it to bethe 
conviction of appellant and its officers that appellant is 
not a Communist-action organization (J.A. 124-25). 


6. On November 17, 1961, the Assistant Attorney 
General in charge of the Internal Security Division re- 
plied to appellant's letter by a telegram, received the 
same day, which denied the claims of privilege and re- 
jected the letter as full or partial compliance with the 
registration requirements of the Act (J.A. 124, 126). 


7. The evidence of the availability of a "willing vol- 
unteer” to execute the registration documents during 
the period of the first indictment (November 20 to 30, 
1961, inclusive) consisted of testimony of government 
witnesses Lulu Mae Thompson and Henry Oscar Mar- 
riott. Both joined the Communist Party in 1953 and 
served as paid FBI informers throughout their mem- 
bership. Thompson until 1962 and Marriott until 1965 
(J.A. 31, 45, 63, 71-72). On direct examination, each 
of these witnesses testified that prior to November 20, 
1961, he or she had formed a state of mind of willing- 
ness to sign the registration documents on appellant's 
behalf if requested to do so by an officer of appellant 
(J.A. 42-43, 65, 84). 


Neither witness communicated this alleged willing - 
ness to appellant or any of its officers, although each 
had attended Party meetings shortly before November 
20, 1961, at which the registration requirements were 
discussed. Both witnesses regularly submitted detailed 
reports to the FBI, but neither mentioned such willing - 
ness in any report. In fact, the witnesses did not tell 
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anyone of this claimed November 1961 state of mind un- 
til 1964 or 1965, and then only to a Department of Justice 
attorney who interviewed them in preparation for the 
present case (J.A. 45-48, 41-42, 76-80). 


Cross-examination of Thompson and Marriott devel- 
oped that the state of mind to which they had testified on 
direct was conditional. Both witnesses testified that if 
they had been asked by an officer of appellant to sign the 
registration documents, they would have informed the FBI 
of the request and would have declined to act if so ad- 
vised by the FBI (J.A. 49-50, 80-81). There was noevi- 
dence as to the nature of the advice which the FBI would 
have given if consulted. 


Cross-examination developed evidence from which 
the jury could have inferred that the direct testimony of 
Thompson and Marriott concerning their willingness to 
register appellant was based onthe assumption, known by 
both witnesses to be untrue, that appellant really wished 


to register. (See infra, pp. 46-47.) 


8. The government also relied on Marriott as the 
"willing volunteer” for the period of the second indict- 
ment (February 13-23, 1965). 


He testified that in 1964, he was asked by a lawyer of 
the Department of Justice whether he would offer to reg- 
ister appellant. Having agreed to do so, he was flown by 
the FBI from his home in Californiato New Yorkon Feb- 
ruary 2, 1965. The next morning, accompanied by FBI 
special agent Lewis, Marriott stationed himself infront 
of appellant's headquarters and awaited the arrival of 
Gus Hall. When Hall arrived, Marriott approached him, 
shook hands, and recalled their having met ona previous 
occasion. Asked by Hall what brought him to New York, 
Marriott replied that he was there to volunteer to reg- 
ister the Communist Party under the McCarran Act. 
Hall said, 'T won't talk to you,"’ and turned away. Then, 
before entering the building, he turned back to add, "Our 
lawyers will take care of that.” (J.A. 66-67, 81-83.) 
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On February 10, 1965, Marriott wrote a letter to ap- 
pellant. with a copy to Hall, reiterating his willingness 
to volunteer his services to register appellant under the 
Act. Certified mail return receipts indicate the receipt 
of both letters on February 12, 1965. Marriott received 
no reply. (J.A. 67-71, 85-86.) 


Special agent Lewis, called as a government witness, 
corroborated Marriott's testimony concerning their ap- 
perance outside appellant’s headquarters and the ex- 
change with Hall (J.A. 86-87). 


Appellant’s motion for a judgment of acquittal at the 
close of the evidence was denied (J.A. 88). 


The Instructions. 


In accordance with the holding of Communist Party v. 
United States, supra, the jury was instructed that since 
appellant's officers had claimed their privilege against 
self-incrimination, no liability could attach to appellant 
because of their refusal to sign the registration docu- 
ments (J.A. 105). With respect to proof of the existence 
ofa willing volunteer, the court charged, over appellant's 
objection, that the burden on the government was only to 
prove that, during the relevant indictment periods, "there 
was available to the Communist Party, ifthe Communist 
Party had made a reasonable effort to find someone to 
act for it, a volunteer, that is, a person or persons who 
was or were willingto sign andfilethe registration form 
and registration statement for and on behalf of the De- 
fendant” (J.A. 91, 105-106). 


The court denied appellant's requested instructions 
that a person did not qualify as a volunteer unless the 
jury found that his willingness to execute the registra- 
tion documents was known to appellant and was uncon- 
ditional (J.A. 126-127, 129). 


Over appellant's objection, the jury was charged that 
appellant's failure to file the registration documents 
was willful if it was intentional and deliberate and not 
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inadvertent or accidental, without regard to whether the 
default was actuated by a good faith belief that the reg- 
istration requirement is unconstitutional (J.A. 107-08, 
91). The court denied an instruction, requested by ap- 
pellant, that the failures to register were not willful if 
appellant and its officers believed that appellant is not 
a Communist -action organization (J.A. 129). 


The Verdict and Sentence. 


The jury found appellant guilty on all twenty-three 
counts of the indictments. The court imposed the maxi- 
mum fine of $10,000 on each count, a total of $230,000 
(J.A. iv, v). 


STATUTE AND REGULATIONS INVOLVED 


The pertinent provisions of the Subversive Activities 
Control Act are set forth in the Appendix to this brief. 
The applicable regulations and forms prescribed by the 
Attorney General were introduced in evidence and are 


printed in the Joint Appendix (J.A. 111-118). 


POINTS ON APPEAL 
1. The District Court erred in denying the motions 
to dismiss the indictments and each count thereof. 


2. The District Court erred in denying appellant's 
request to take judicial notice of the present character 
of the world Communist movement. 


3. The District Court erred in denying the motion 
for judgment of acquittal. 


4. The District Court erred in instructing the jury. 


5. The District Court erred in imposing the sentences. 
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SUMMARY OF ARGUMENT 
I. 


Communist Party v. United States, supra, holds that 
appellant may not be convicted for failing to comply with 
the Act’s registration requirements if compliance woula 
compel its officers toincriminate themselves. This case 
presents the queStion. not reached in the prior appeal, 
whether the alternative method of executing the regis- 
tration documents, which permits them to be signed by 
someone other than an officer of appellant, entails self- 
incrimination of the officers. 


A. The alternative method requires the volunteer 
who signs the registration documents to certify that he 
has been authorized to act on appellant's behalf. Since 
such authority can be given only by appellant's officers. 
use of this method requires at least one officer to make 
the incriminating admission of his officership to the vol 
unteer. The officers claimed their privilege against giv- 
ing such authority in appellant's letter of November 10, 
1961, to the Assistant Attorney General. The claim was 
valid because the privilege protects the officers from 
compulsion to disclose the fact of their officership not 
only to the authorities but to anyone. For any private 
person who was the recipient of the disclosure could be 
subpoenaed to divulge it to the authorities if he did not 
do So voluntarily. Moreover, the registration documents 
require submission tothe Attorney General of an in- 
criminating fact —the name and address of the volunteer 
who knows of the officer’s admission of officership. Fi- 
nally, the volunteers produced by the government were 
not private persons but informers in the employ of the 
Attorney General. 


B. Neither of the government's volunteers was ina 
position to submit the registration statement (Form IS- 
51) unless an officer of appellant furnished the informa- 
tion called for. Yet this information would incriminate 
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the officer under the Smith Act and section 4(a) of the 
Act. The admission in the registration form (Form IS- 
51a) that appellant is a Communist-action organization 
would also incriminate the officer who authorized its fil- 
ing. Moreover, both registration documents could be in- 
troduced in evidence in a prosecution of the officer as 
proof of the incriminating admissions they contained 
other than the admissions of officership and member- 
ship in appellant. 


In appellant's letter of November 10, 1961, to the As- 
sistant Attorney General, the officers claimed their priv- 
ilege against furnishing the information called for by 
the registration documents. The letter was a sufficient 
assertion of this claim and, since the claim was a valid 
one, the officers may not be required to furnish the in- 
formation. 


IL 


The Act makes the Board's determination that appel- 
lant is a Communist-action organization conclusive in 
the prosecution for failing to register. Thus determina- 
tion of a fact which is constitutionally prerequisite to 
the punishment of appellant for failure to register is 
severed from the criminal proceeding and made admin- 
istratively. And this is so even though the determina- 
tion was made on the basis of a mere preponderance of 
the evidence. In these respects, the Act violates the 
constitutional guarantees of judicial trial and trial by 
jury in criminal cases and denies appellant due process. 


OL 


The first eleven counts of the 1961 indictment and all 
tried counts of the 1965 indictment charge failure to file 
the registration form (IS-51a) which requires appellant 
to declare itself to be a Communist-action organization 
and has no other purpose. Appellant has consistently de- 
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nied the truth of this official characterization. The ex- 
tortion from appellant of a declaration that the charac- 
terization is correct serves no governmental interest 
and therefore violates due process and the First Amend- 
ment. Accordingly the conviction for failure to file the 
registration form must be reversed either because the 
declaration it exacts is not authorized by the Act or be- 
cause the Act, in authorizing it, is unconstitutional. 


Iv. 


Appellant’s conviction on count XII of the 1961 indict- 
ment was erroneous because the Act does not require it 
to file a registration statement. 


A. 


1. §7(d) providesthat the registration ofan organiza- 
tion under §7(a) "shall be accompanied" bya registration 
statement. Albertson v. S.A.C.B. held that the quoted 
words imply that there is a duty to file a registration 
statement only if there is an enforceable obligation to 
register. Since, for the reasons stated in points I and 
Ill, supra, appellant had no enforceable duty to register, 
it was not required to file a registration statement. 


2. §7(d) does not require an organization which has 
not registered to file a registration statement. This fol- 
lows from the wording of the section, the rationale of 
Albertson v. S.A.C.B., and the fact that the cognate pro- 
visions of §7(e) and (f) for annual reports and record- 
keeping apply only to organizations which have regis- 
tered. This construction is supported by the scheme of 
the Act with respect to penalties, and is required by the 
principle of strict construction of criminal statutes. 


B. 


Two of the demands of the registration statement are 
impossible to comply with. First, the statement calls 
for a list of appellant's "members," defined in terms 
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that are excessively vague and involve subjective and 
other factors of which appellant cannot have knowledge. 
Second, appellant cannot know or discover the informa- 
tion needed to comply. with the demand for a description 
of all printing and duplicating equipment in the posses- 
sion or control of its members, affiliates, and groups 
in which the members have an interest. The invalidity 
of these demands excuses appellant from compliance 
with the remaining demands of the statement. 


Vv. 


A Communist-action organization, as defined by §3 
(3) of the Act, can exist only ifthere exists a world Com- 
munist movement as described in §2. It is today a mat- 
ter of judicial notice that the §2 findings that there exists 
a monolithic world Communist movement dominated and 
controlled by the Soviet Union are anachronistic. Since 
the Act affords no avenue for appellant to secure Board 
consideration of this situation, the present proceeding 
provides the only forum for adjudication of appellant's 
contention that the registration order against it is in- 
valid because it rests on Congressional findings which 
are contrary to contemporaneous facts. The trial court, 
however, refused to take judicial notice of the facts es- 
tablishing the fallacy of these findings, and denied a mo- 
tion to dismiss based on this fallacy. Either the rulings 
were erroneous or the Act, by foreclosing consideration 
of appellant's contention, violates due process and the 
prohibition against bills of attainder. 


VIL 


The government failed to carry its burden of proving 
that the services of one of its volunteers would have 
been available to appellant, at its request. during the 
period of the 1961 indictment. First, neither volunteer 
would have undertaken to act without the agreement of 
the FBI, and there was no evidence that the latter would 
have acquiesced. Second, the "willing volunteer" con- 
templated by Communist Party v. United States is one 
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whose willingness to act is communicated to appellant, 
and this was not done in the case of the government's 
volunteers. 


Vi. 
The trial court erred in instructing the jury. 


A. Although willfulness is a necessary element of 
the offenses charged, the court instructed that this ele- 
ment was satisfied by proof that appellant's defaults 
were intentional and deliberate. It refused to instruct 
that willfulness requires proof of evil purpose and lack 
of justifiable excuse. Under the authorities, these rul- 
ings were erroneous. 


B. At a minimum, the evidence that the government's 
volunteers would not have offered their services to ap- 
pellant at the time of the 1961 indictment without theac- 
quiescence of the FBI raised a question astotheir avail- 
ability which should have been submitted to the jury. 


Moreover, there was evidence that the willingness of the 
volunteers to act was also conditional upon the existence 
of a hypothetical situation — that appellant genuinely de- 
sired to comply with the registration requirements — 
which both volunteers knew to be untrue. The trial court 
therefore erred in refusing to instruct that an acquittal 
was required unless the jury found that the willingness 
to act of a volunteer was unconditional. 


Vi. 


The 1961 indictment should have been dismissed be- 
cause appellant was denied the speedy trial which it re- 
quested. The failure to commence the trial until six- 
teen months after the denial of certiorari to review the 
reversal of appellant’s prior conviction was caused by 
the government's six month delay in requesting a re- 
trial, its action in moving to consolidate the 1961 and 
1965 indictments for trial, and the action of the District 
Court in setting the trial for a date substantially later 
than the exigencies of the criminal calendar can justify. 
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The government cannot meet the burden of showing that 
the substantial delay resulting from its deliberate ac- 
tion was not prejudicial and, in fact, prejudice affirma- 
tively appears. 


Ix. 


The fine of $10,000 on each count violates the Eighth 
Amendment's prohibition of excessive fines. Twenty- 
two of the twenty-three counts charge what is realis- 
tically but one offense, and this involves no damage to 
public or private interests and no moral turpitude. No 
other federal registration statute is so severe. and this 
is atest case. The cumulative sentences also violate 
due process Since no civil remedy was available to test 
the validity of the registration order. 


ARGUMENT 


I. The Conviction Was Erroneous Because the 


Registration Requirements of the Act, on 
Their Face and as Applied, Violate the Priv- 
ilege of Appellant's Officers Against Self- 
incrimination. 


This Court held in Communist Party v. United States, 
supra, that no guilt for non-compliance with the regis- 
tration requirements of the Act can attach to appellant 
if compliance requires its officers to incriminate them - 
selves. The Court further held that appellant's officers 
would incriminate themselves by executing the registra- 
tion documents as officers. It did not. however, decide 
whether the officers would likewise incriminate them- 
selves if appellant employed the alternative method of 
executing the registration documents by authorizing 
some person other than an officer to execute them in 
its behalf. 


The Court did not reach the latter question because 
the government had failed to prove that there was any 
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such other person who was willing to act for appellant. 
In reserving this question. the Court stated (118 U.S. 
App. D.C. at 69, 331 F.2d at 815): 

"We express no opinion concerning the Communist 
Party’s duty to submit the data demanded. We 
hold only that the availability of someone to sign 
the forms was an element of the offense; that the 
officers. who should otherwise have signed, were 
unavailable because of their valid claim of the 
privilege against self-incrimination; that the gov- 
ernment had the burden of showing that a volun- 
teer was available: andthat its failureto discharge 
this burden requires reversal of the conviction." 


Assuming that at the secondtrialthe government car 
ried its "burden of showing that a volunteer was avail- 
able.’’= we reach the question, reserved in the priorap- 
peal, whether appellant had a "duty to submit the data 
demanded” by having the volunteer execute the regis- 
tration documents on its behalf. We demonstrate in 
what follows that no such duty existed because use of 
the volunteer would have required the officers to in- 
criminate themselves (1) by disclosing their identityas 
officers to the volunteer, and (2) by supplying the gov- 
ernment with information which would incriminate them. 


A. The Officers Were Privileged Not To Disclose 
Their Identity as Officers to a Volunteer as Well 
as to the Attorney General. 


The alternative method of executing the registration 
documents permits them to be signed by some person 
other than an officer of the registrant. However, such 
a volunteer is required to certify, subject to the penal- 
ties of the False Statements Act (18 U.S.C. §1001), that 
he has been authorized by the registrant to register it 
and to file the registration statement (J.A. 113, 118, 115). 


“ For our argument to the contrary as to the 1961 indictment, 
see infra, pp. 42-43. 
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Since appellant is an association (J.A. 62), authority 
to sign and submit the registration documents on its be- 
half can be given to a volunteer only by its officers. Ac- 
cordingly, use of the alternative method of executing the 
documents would have requiredat least one of appellant's 
officers to disclose his officership to the volunteer. Ap- 
pellant's officers claimed their constitutional privilege 
against giving this authority in the letter of November 
10, 1961, from appellant to the Assistant Attorney Gen- 
eral. The letter specifically stated that, in the exercise 
of their privilege, the officers “decline . . . to authorize 
the signing or filing of" the registration documents (J.A. 
125). 


The validity of this claim of privilege on the part of 
the officers is established by the reasoning of Commu- 
nist Party v. United States, supra, in sustaining their 
refusal to sign the registration documents. The latter 
ruling rests on the following propositions, 118 U.S. App. 
D.C. 66-68, 331 F.2d 812-14: 


1, A person who Signs the registration documents as 
an officer of appellant thereby discloses his officership 
to the Attorney General. 


2. An admission of membership or officership in the 
Communist Party is within the protection of the privi- 
lege. 


3. The partial immunity provided by $4(f) of the Act 
is an inadequate substitute for, and hence does not sup- 
plant, the privilege. * 

4. Appellant's officers did not, by assuming office. 
waive their privilege against disclosing their identity as 
officers. 


5. The letter of November 10, 1965. was a valid as- 
sertion of the privilege of the officers. 


“This holding is confirmed by Albertson v. Subversive Activi- 
ties Control Board, __ U.S. ___, Nov. 15, 1965. 
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The only difference between the method of executing 
the registration documents which the Court dealt with in 
the foregoing propositions and the alternative method is 
that the latter requires an officer to make the incrimi- 
nating disclosure of his officership to a volunteer rather 
than directly to the Attorney General. The distinction 
is immaterial. For the protection of the privilege isnot 
confined to incriminating admissions when sought by gov- 
ernmental authorities. It prohibits governmental com- 
pulsion on an individualto make an incriminating admis- 
sion to anybody. Thus the privilege is applicable to the 
testimony of witnesses in civil cases. McCarthy v. 
Arndstein, 266 U.S. 34, 40; Kendall v. Gore Properties, 
98 U.S. App. D.C. 378, 388, 236 F.2d 673, 683; American 
Cyanamid Co. v. Sharff, 309 F.2d 790. 


The protection of the privilege "is as broad as the 
mischief against which it seeks to guard." Counselman 
u. Hitchcock, 142 U.S. 547, 562.’° If the privilege pro- 
tected persons only from making incriminating admis- 
sions directly to governmental agencies, it could readily 
be circumvented by requiring the admissions to be made 
to private persons who could then be subpoenaedto di- 
vulge the information to the authorities if they did not 
do so voluntarily. This is the contrivance employed by 
the alternative method of executing the registration doc- 
uments. Obviously it does notavoid "the mischief" in- 
herent in the Act.!? 


2° and ef. Albertson v. S.A.C.B., supra, in which the Supreme 
Court rejected proposals of the government to narrow the priv- 
ilege in an effort to save the constitutionality of the member 
registration requirements of the Act. 


11 The provision permitting execution of the registration docu- 
ments by a volunteer appeared for the first time in amended 
regulations and forms issued by the Attorney General on Octo- 
ber 3, 1965 (J.A. 110-11), subsequent to the Supreme Court de- 
cision in Communist Party v. S.A.C.B., supra, and on the eve 
of the issuance of the mandate. Under the prior regulations, 


[Continued, next page| 
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Here, moreover, not only is the officer compelledto 
divulge his position to the volunteer, but the registra- 
tion documents require the volunteer to state his name 
and address. Thus the registration documents compel 
admission to the Attorney General of a fact which in- 
criminates the officer — the name and location of awit- 
ness in possession of the officer's incriminating admis- 
sion of his officership. 


Since the alternative method requires appellant's of- 
ficers to disclose their identity to a volunteer, it thwarts 
the protection which the privilege was designed to af- 
ford them and hence is invalid no matter who the volun- 
teer may be. 1? In fact, however, the case presented by 


(Fn. 11, continued] 

registration and the registration statement were combined in 
a single form which had to be signed by all of the officers of 
the registrant (J.A. 111, 119-124). It seems obvious that the 
amendments were adopted in the hope of overcoming the vice 
of self-incrimination which the four dissenting Justices had 
found inherent in the registration procedure, 367 U.S. 169-202. 


The privilege would not protect a volunteer from compulsion 
to divulge the identity of the officer who authorized him to exe- 
cute the registration documents. For having certified on the 
forms that he had been given such authority, he would have waived 
his privilege as to the details of the authorization. Rogers v. 
United States , 340 U.S, 367; Brown v. United States, 356 U.S. 
148; Presser v. United States, 109 U.S. App. D.C. 99, 284 F.2d 
233. Moreover, identification of the officer might be compelled 
under the Immunity Act, 18 U.S.C. § 3486. Cf. In re Bart, 113 
U.S. App. D.C, 54, 304 F.2d 631. Compulsory identification of 
the officer who authorized execution of the registration docu- 
ments could not be avoided by using a lawyer as the volunteer. 
For the lawyer would not be acting in a professional capacity 
(any layman can be the volunteer), and hence the lawyer-client 
privilege would be inapplicable. Pollock v. United States, 202 
F.2d 281, 286; Olender v. United States, 210 F.2d 795; McFee 
v. United States, 206 F.2d 872; United States v. Vasto, 52 F.2d 
26; VIII Wigmore, Evidence (McNaughton ed., 1961), $§ 2296, 
2297. Furthermore, the lawyer-client privilege does not apply 
to the identity of the client. Tomlinson v. United States. 68 U.S. 
App. D.C. 106, 93 F.2d 652; Catalog Ass'n v. A. Eberly's Sons, 
60 U.S. App. D.C. 216, 50 F.2d 981; Mauch v. Commissioner, 

[Continued, next page| 
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the government in its effort to defeat the privilege of 
appellant's officers makes the crudest conceivable use 
of the device of a volunteer. For the volunteers whom 
the government produced were not private persons but 
paid informers of the Attorney General (supra, p. 8). 
The only difference between requiring appellant's offi- 
cers to disclose their officership to the Attorney Gen- 
eral and requiring them to do so to one of his under- 
cover agents is that the former requirement has the 
merit of forthrightness while the latter smacks of en- 
trapment. 


B. The Officers Were Privileged Not To Supply the 
Information Called for by the Registration Docu- 
ments to a Volunteer for Submission to the At- 
torney General. 

Neither of the government's volunteers, Thompson 
and Marriott,had the information concerning appellant 
which is calledfor by Form I1S-51,the registration state- 
ment (J.A. 36, Tr. 716). Accordingly, neither of them 
could have submitted the registration statement on ap- 
pellant's behalf unless one of its officers supplied this 
information. Each item of the information, however, 
would incriminate the officer who supplied it. 


The registration statement calls for lists ofthe names, 
aliases and addresses of appellant's officers and mem- 
bers (J.A. 115, 117). An officer would incriminate him- 
self if he included his own name in these lists. Nor 


[Fn. 12, continued} 

113 F.2d 555; Behrens v. Hironimus, 170 F.2d 627; United States 
v. Lee, 107 Fed. 702; United States v. Pape, 144 F.2d 778, 782; 
Wigmore, op. cit., § 2313. 


2 We assume, for the purpose of the present point, that regis- 
tration and the filing of a registration statement arc independ- 
ent requirements under the Act. We later argue (infra, pp. 34- 
35) that a registration statement is not required of an organi- 
zation that does not register. 
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could he avoid self-incrimination by omitting it. Forhe 
would have disclosed his officership to the volunteer by 
furnishing the information for the registration statement 
and authorizing its execution and submission, thereby 
obliging the volunteer to supply the omission or incur 
penalties under §15.%4 


The registration statement also calls for a detailed 
financial accounting for the preceding year and informa- 
tion concerning appellant's printing presses, mimeo- 
graph machines and the like (J.A. 115-17). This infor- 
mation would provide the government with evidence, or 
at a minimum with investigatory leads, for use against 
the officer who supplied it in a prosecution under the 
Smith Act, 18 U.S.C. $2385, or §4(a) of the Act, making 
it a crime to conspire "to perform any act which would 
substantially contribute to the establishment within the 
United States ofa totalitarian dictatorship" under foreign 
control. 


Albertson v. Subversive Activities Control Board, _ 
U.S. __, Nov. 15, 1965, held that the registration state- 
ment prescribed by the Attorney General under $8(c) of 
the Act for individual registrants (Form IS-52) called 
for information which might incriminatethem andthere- 
by violated their privilege. The necessary corollary of 
this decision is that Form IS-51 similarly violates the 
privilege of appellant's officers who are requiredto sup- 
ply the information it calls for. 


The contents of the registration form (Form IS-51a) 
would likewise incriminate any officer of appellant who 
authorized its filing. The form requires an admission 
that appellant is a Communist -action organization (J.A. 
112)15 Such an organization, by definition, is a mem- 


145 15 of the Act makes each willful omission from the regis- 
tration statement an offense. 

1S The only other information called for by the form is appel- 
lant's name and address. This information was supplied — no 
doubt superfluously — by appellant in its letter of November 10, 
1961, to the Assistant Attorney General (J.A. 125). 
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ber of a Soviet-controlled international conspiracy to 
overthrow the government by illegal means and to sup- 
plant it with a “Communist totalitarian dictatorship" 
subservient to the Soviet Union. Act. §$3(3) and 2: Com- 
munist Party v. S.A.C.B., supra, at 55. An admission 
by an officer that his organization has these character- 
istics would incriminate him under $4(a) of the Act and 
the Smith Act. 


Not only would the information demanded by the two 
registration documents incriminate any officer who sup- 
plied it to a volunteer and authorized its submission to 
the Attorney General, but the documents themselves 
could be introduced in evidence in a prosecution of the 
officer as admissions of the facts stated therein other 
than the facts of his officership and membership in ap- 
pellant. This is so because of the limited prohibition of 
£4(f) of the Act on the evidentiary use of the registra- 
tion documents. The section merely provides that, "The 
fact of the registration of any person under section 7 or 
section 8 of this title as an officer or member of any 
Communist organization shall not be received in evi- 
dence against such person." Accordingly, all of the 
contents of the registration documents may be received 
in evidence against the officer who supplied them except 
the listing of his name as an officer and member. A/- 
bertson v. S.A.C.B., supra, establishes that §4(f) per- 
mits such evidentiary use of the registration docu- 
ments. *© 


In the letter of November 10, 1961, from appellant 
to the Assistant Attorney General, appellant's officers 
declined, in the exercise of their privilege, "to supply 
the information called for by a registration statement 
(Form No. IS-51) or a registration form (Form No. IS- 


© The Court held that § 4(f) "does not preclude any use of the 
information called for by Form IS-52 [the registration state- 
ment prescribed for individual registrants] either as evidence 
or as an investigatory lead." 
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51a)" (J.A. 125). The letter was a sufficient assertion 
of the officers’ claim of privilege. Communist Party v. 
United States, supra, 118 U.S. App. D.C. at 67, 331 F. 
2d at 813. As we have shown, the claim was a validone. 
It follows that the officers may not be compelled to sup- 
ply the information called for by forms IS-51 and IS- 
5la. 


We have now shown that use of the alternative method 
of executing Forms IS-51la and IS-51 would have re- 
quired appellant's officers to disclose their officership 
and to supply information which would incriminate them, 
thereby forfeiting their privilege. Accordingly, the con 
viction of appellant for failing to file these forms was 
erroneous. 


Il. The Act Unconstitutionally Denied Appellant 
a Judicial and Jury Trial by Making the 
Board's Determination That Appellant Isa 
Communist-action Organization Conclusive 
in the Criminal Proceeding. * 


Section 15 of the Act, under which appellant was con- 
victed, makes it a crime for an organization which has 
been found by the Board to be a Communist-action or- 
ganization to fail to register pursuant to §7. Under the 
scheme of the Act, the issue as to the character of the 
organization is not submitted to the judge and jury that 
try the indictment. Instead, the Board's determination 
is conclusive for the purpose of the criminal proceed- 
ing. This is so even though the Board bases its deter- 
mination on a preponderance of the evidence and not on 
proof beyond a reasonable doubt. §14(a). 


" This point and points III, IV (except IV A(1)) and IX were 
briefed and argued in Communist Party v. United States, supra, 
but were not reached by the Court. 
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In accordance with the statutory scheme, the indict- 
ments allege. not that appellant is, but that it was found 
by the Board to be, a Communist-action organization 
(J.A. 1.10). And the trial court instructed the jury that 
the Board's determination was conclusive upon them (J. 
A. 108). 


The punishment of appellant for failing to comply with 
the registration requirements cannot be justified con- 
Stitutionally unless, at least, appellant has the charac- 
teristics which the Act ascribes to a Communist-action 
organization. See Communist Parly v. S.A.C.B., supra, 
at 104-05. Yet the Act denies appellant the constitu- - 
tional safeguards for the determination of this factual 
issue in a criminal proceeding. In so doing, the Act 
violates the guarantee of judicial trial and trial by jury 
contained in the Sixth Amendment, Art. III, sec. 2, cl. 
3, Art. III. sec. 1, and Art. I, sec. 9, cl. 3. Wong Wing 
v. United States, 163 U.S. 228; Fraenkel, Can the Ad- 
ministration Process Evade the Sixth Amendment, 


1 Syracuse L. Rev. 173. Cf. Kennedy v. Mendoza-Mar- 
tinez, 372 U.S. 144, 165-67. Similarly, the Act violates 
the due process requirement that in criminal cases guilt 
must be proved beyond a reasonable doubt. 


Wong Wing invalidated a statute which authorizedthe 
imprisonment of Chinese aliens who were found by a 
United States judge or commissioner to be inthe country 
unlawfully. The Court held that the statute violated the 
Sixth Amendment by authorizing punishment without trial 
by judge and jury. It recognized that aliens could be de- 
ported on administrative determinations of their illegal 
presence, but it decided that they could not be punished 
for the same cause without observance of the constitu- 
tional safeguards governing criminal cases. 


The Act differs from the statute in Wong Wing inthat 
it accords appellant the constitutional safeguards with 
respect to one element of the offense, failure to file the 
registration documents. But it denies these safeguards 
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with respect to the other element, the character of ap- 
pellant. The principle of Wong Wing, however, and the 
plain meaning of the Constitution make the safeguards 
applicable to every element of the offense. The result 
in Wong Wing would have been the same if the statute 
had provided for an administrative determination of the 
illegality of the alien's entry and had accorded him a 
jury trial limited to the issue of his presence in the 
country. 


This was virtually the situation presented in United 
States v. Spector, 343 U.S. 169. There, a statute made 
it a crime for aliens under administrative deportation 
orders to fail to depart the country or to take steps to 
effect their departure. Under the statute, therefore, the 
issue of the deportability of the accused was determined 
administratively and not at the criminal trial. The ma- 
jority of the Court did not consider whether this feature 
of the statute invalidated it, holding (at 172) that the 
question had not been raised. 


Justice Jackson, joined by Justice Frankfurter. dis- 
sented on the ground that the question was properly be- 
fore the Court and that the statute unconstitutionally de- 
nied the accused a judicial and jury trial on the issue of 
his deportability.}" After reviewing the decision in Wong 
Wing, the opinion proceeds (at 177-78): 


"The subtlety of the present Act consists of 
severing the issue of unlawful presence for 
adminstrative determination which then becomes 
conclusive upon the criminal trial court... If 
Congress can subdivide a charge against analien 
and avoid jury trial by submitting the vital and 
controversial part of it to adminstrative decision, 
it can do So in the prosecution of a citizen. And 
if vital elements of a crime can be established in 
the same manner here attempted, the way would 


18 Justice Black, dissenting on other grounds, added of Justice 
Jackson's dissent (at 174, n. 1) that, "I have not seen a satis- 
factory reason for rejecting his view." 
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be open to effective subversion of what we have 
thought to be one of the most effective constitu- 
tional safeguards of all men's freedom." 

The Act. like the self-deportation statute, subdivides 
the crime which it creates and submits "the vital and 
controversial part" of the charge — the nature of the 
organization — to conclusive administrative determina- 
tion. If this procedure were permissible, Congress 
could virtually eliminate the constitutional safeguards 
for the trial of criminal cases. It could, for example, 
enact a statute making a determination of the Internal 
Revenue Service that a taxpayer had received taxable 
income conclusive of that fact in a prosectuion for fail- 
ure of the accused to include the income in his return. 
Yet the government's contention that the revenue laws 
could be so interpreted was rejected in United Slates v. 
England, 347 F.2d 425, 438-43, in reliance upon Justice 
Jackson's dissent in Spector. 


A Statute may, of course. impose criminal penalties 
for violations of administrative rules or regulations, and 
provide that their validity may be challenged only in ad- 
ministrative or civil proceedings. Yakus v. United States, 
321 U.S. 414. These principles, however, apply only to 
adminstrative rule-making, not to administrative adju- 
dications of the acts of specific persons. Justice Jack- 
son pointed out this distinction in Spector, at 179. The 
latter type of proceedings, unlike the former, require 
that “the full panoply of judicial procedures be used.” 
Hannah v. Larche, 363 U.S. 420, 442; Jones v. District 
of Columbia, 116 U.S. App. D.C.301, 304, 323 F.2d 306, 
309. 


Justice Jackson's opinion in Spector is not contrary 
to the decision in Cox v. United States, 332 U.S. 442, that 
the accused in a prosecution for violation of the Selec- 
tive Service Act is concluded by the draft board's denial 
of an exempt classification. A draft exemption is the 
grant of an exceptional privilege excusing an individual 
from an obligation that is imposed generally, in an ex- 
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ercise of the war power, on all males in his age group. 
No exemptions are const itutionally required, and hence 
they may be withheld on the government's own terms, !% 
one of which may be that an administrative decision deny- 
ing an exemption shall be conclusive on the draftee ina 
prosecution for draft evasion. Cf. United States v. Nu- 
gent, 346 U.S. 1. 


The case is different with a statute which is not of 
general application, does not grant a privilege but ex- 
acts an obligation, does not represent an exercise of the 
war power, and whose constitutionality in each case de- 
pends on the presence of certain facts. This was the 
situation in Spector where the accused could not con- 
stitutionally be required to depart the country unless 
his presence here was unlawful. In such a case, an ad- 
ministrative finding of the constitutionally prerequisite 
facts cannot conclude the accused in criminal prosecu- 
tion. It was because this distinction is obvious that Jus- 
tices Jackson and Frankfurter, who voted with the ma- 
jority in Cox, saw no necessity for referring to it in 
Spector 2° 


The present case is on all fours with Spector. For 
the registration order is not constitutional unless appel- 
lant is in fact a Communist-action organization. See 
Communist Party v. S.A.C.B., supra, at 104-05. Hence, 
Board determination of this factual issue may not be made 
conclusive in a prosecution of appellant for violating the 
order. ?! 


19 provided that they do not arbitrarily discriminate, e.g., by 
exempting clergymen of certain denominations but not of others. 


20 Nor did Justice Black, who agreed with the majority in Cox 
(at 455) that the accused was not entitled to a jury trial on the 
issue of his exemption, but who also expressed his concurrence 
with Justice Jackson's opinion in Spector (at 174, n. 1). 

°) Appellant argued in Communist Party v. S.A.C.B., supra, 
that the Act is unconstitutional for this reason. The majority 
(at 81) dismissed the argument as premature. But see the dis- 
sent of Justice Black (at 145-46). 
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IIL The Conviction for Appellant's Failure To 
File the Registration Form (Form IS-5 la) 
Was Erroneous Because Appellant Cannot 
Constitutionally Be Required To Declare 
Itself To Bea Communist-action Organiza- 
tion. 


The first eleven counts of the 1961 indictment and all 
tried counts of the 1965 indictment are based on appel- 
lant’s failure to file the registration form (IS-51a) with 
the Attorney General. The form requires appellant to 
describe itself as a Communist-action organization by 
stating that it “hereby registers as a Communist -action 
organization” (J.A. 112). The form calls for nothing 
further except appellant's name and address (J.A. 113), 
information which is likewise demanded by the registra- 
tion statement (J.A. 115), and which appellant furnished 
the Department of Justice in its letter of November 10, 
1961 to the Assistant Attorney General (J.A. 125). Thus 
the sole purpose of the form is to coerce an admission 
from appellant that it has the invidious characteristics 
which the Act ascribes to a Communist -action organi- 
zation. 


It is a matter of judicial notice that throughout the 
eleven years of litigation which ended in Communist 
Party v. S.A.C.B., supra, appellant stoutly and consist - 
ently maintained that it is not a Communist-action or- 
ganization. It reiterated this poSition in its letter of 
November 10, 1961, to the Assistant Attorney General 
(J.A. 125). And in the press conference that followed 
the Supreme Court decision, Gus Hall denounced the ac- 
cusation that appellant advocates violent overthrow, sab- 
otage or subversion as "the big lie’ (J.A. 60). 


Thus appellant stands convicted on twenty-two counts 
of the indictments for refusing on aS many days to pro- 
fess, contrary to its belief, thatitis a Soviet-controlled 
seditious conspirator as the Board found it to be. No 
conceivable governmental interest is served by forcing 
appellant to acknowledge that the Board's finding is 
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accurate. This lack of purpose is emphasized by the 
fact that the avowal was not required by the Attorney 
General's original regulations and form which were 
adopted in 1951 and remained in effect until October, 
1961 (J.A. 111, 119-24). There is thus nothing to bal- 
ance against the restriction on appellant's liberty and 
the invasion of its freedom of belief and conscience in- 
volved in the requirement that it defame itself by execut- 
ing the registration form. It follows that this require- 
ment violates due process and the First Amendment. 


The requirement violates due process because it is 
an arbitrary exertion of governmental power serving no 
legitimate purpose. "Liberty under law extends to the 
full range of conduct which the individual is free to pur- 
sue, and it cannot be restricted except for a proper gov- 
ernmental objective." Bolling v. Sharpe, 347 U.S. 497, 
499-500. 


The requirement violates the First Amendment be- 
cause it exacts a declaration which is contrary to appel- 
lant's belief and is self-defamatory as well as purpose- 
less. 


In W. Va. Board of Ed. v. Barnette, 319 U.S. 624, con- 
siderations of public interest found persuasive by sev- 
eral Justices were advanced in support of a statute re- 
quiring a salute to the flag. Yet the Court invalidated 
the statute, stating (at 634), "To sustain the compulsory 
flag salute we are required to say that a Bill of Rights 
which guards the individual's right to speak his own mind, 
left it open to public authorities to compel him to utter 
what is not in his mind." Still less may such compulsion 
be exerted here, where the utterance serves no possible 
legislative purpose. 


"Of course we agree that one may not be imprisoned 
or executed because he holds particular beliefs." Amer- 
ican Communications Association v. Douds, 339 U.S. 382, 
408. No more may government "compel affirmation of 
a repugnant belief." Sherbert v. Verner, 374 U.S. 398, 
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402: Torcaso v. Watkins, 367 U.S. 488, 495. Yet that is 
the effect of appellant's conviction for failing to file the 
registration form. 


The invalidity of the form is further established by 
the decisions which preclude the National Labor Rela- 
tions Board from requiring employers found to have en- 
gaged in unfair labor practices to post notices that they 
would “cease and desist"’ from such practices. The ra- 
tionale of these cases is that an employer may not be 
forcedtomake 2nimplied admission that he had engaged 
in unfair practices. Arts Metals Construction Co. v. 
N.L.R.B., 110 F.2d 148: Hartsell Mills Co. v. N.L.R.B., 
111 F.2d 291: Kansas City P. & L. Co. v. N.L.R.B., 111 
F.2d 340: Swift & Co. v. N.L.R.B., 106 F.2d 87; N.L.R.B. 
tr. Louisville Refining Co., 102 F.2d 678. 


In Arts Metals Construction Co. v. N.L.R.B., Judge 
Learned Hand stated (at 151): 


“But we think that to compel [the employer] to say 


that he will ‘cease and desist’, necessarily imports 
that in the past he has been doing the things for- 
bidden: indeed we find it hard to see how the con- 
trary can be rationally argued. Forcibly to com- 
pel anyone to declare that the utterances of any of- 
ficial, whoever he may be, are true, when he pro- 
tests that he does not believe them, has implica- 
tions which we should hesitate to believe Congress 
could ever have intended *** too long a history and 
too dearly bought privileges are behind such re- 
fusals." 


Similarly, in the Hartsell Mills case, Judge Parker 
stated (at 293): 

‘we cannot imagine a court sending a convicted en- 
ployer to jail for not publishing a confession that 
he has been guilty of violating the law, for not even 
a convicted felon can be required to confess his 
guilt."’ 

§7(a) ofthe Act, like the National Labor Relations Act, 
can be construed as not requiring a declaration of con- 
currence in an official determination which is contrary 


33 


to the belief of the registrant. This construction was 
reflected in the Attorney General's original regulations. 
Under this construction, the conviction onthe first eleven 
counts of the 1961 indictment and all counts of the 1965 
indictment must be reversed because the registration 
form on which these counts are based is not authorized 
by the Act. If, on the other hand, the prescribed form 
is held to be required by §7(a), the conviction on these 
counts must be reversed because the requirement isun- 
constitutional. 


IV. The Conviction For Appellant's Failure To 
File the Registration Statement (Form IS- 
51) Was Erroneous. 


A. Appellant Was Not Required To File the Regis- 
tration Statement Because (1) It Was Not Under 
an Enforceable Duty To Register and (2) It Did 
Nol Register. 


1. An organization under a final order to register as 
a Communist-action organization is required by $7(a) of 
the Act to register with the Attorney General on a form 
prescribed by him. §7(d) provides that such registra- 
tion "shall be accompanied by a registration statement” 
containing specified information. §8(c) parallels $7(d) 
by requiring that the registration of an individual who 
has been ordered to register under §8(a) as a member 
of a Communist -action organization shall likewise "be 
accompanied by" a registration statement. 


Albertson v. S.A.C.B., supra, held that an individual 
is not obliged to file the registration statement required 
by §8(c) if he does not have an enforceable dutyto regis - 
ter under §8(a). The Court stated, "The statutory scheme, 
in providing that reyistration 'shall be accompanied’ by 
a registration statement, clearly implies that there is a 
duty to file Form IS-52, the registration statement, only 
if there is an enforceable obligation to accomplish reg- 
istration by completing and filing Form IS-52a." 
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Obviously. the reasoning of Albertson from the word- 
ing of $8(c) is applicable to the identical wording of §7 
(a). Appellant was therefore under a duty to file Form 
IS-51. the registration statement. only if it had an en- 
forceable obligation to file Form IS-51a, the registration 
form. For the reasons stated in points I and III, supra, 
appellant had no such obligation. Accordingly, its con- 
viction on count XTI of the 1961 indictment for failure to 
file a registration statement, Form IS-51, was errone- 
ous. 


2. Because Albertson held that the petitioners in that 
case had no enforceable obligation to register, the Court 
had no occasion to consider whether the Act imposes a 
duty to file a registration statement upon one who hasan 
enforceable obligation to register but does not do so. 
However, it follows from the text of the Act and its in- 
terpretation in Albertson that this question must be an- 
swered in the negative and that an organization has a 
duty to file a registration statement only if it has reg- 
istered. 


This conclusion is required, in the first place, by the 
provision of §7(d) that the registration statement shall 
accompany registration. A registration statement can- 
not "accompany" a non-existent registration. 


The scheme of the Act implied by the text of §7(d) is 
made explicit by the annual reporting and record-keep- 
ing requirements of §7(e) and (f). §7(e) makes it the duty 
of “each organization registered under this section" to 
file annual reports making current the information spec- 
ified in §7(d). §7(f) makes it the duty of "each Commu- 
nist -action organization registered under this section" 
to keep financial and membership records. Indisputably, 
these requirements are applicable only to organizations 
which have registered under §7(a). 


Under the scheme of the Act, therefore, registration 
under §7(a) is made the primary obligation, while the 
requirements of §7(d), (e) and (f) are ancillary, coming 


35 


into play only upon performance of the act of registra- 
tion. 


This view is borne out by the fact that §15 imposes 
daily cumulative penalties for failure to register, but not 
for failure to file a registration statement, make an an- 
nual report, or keep records. In this respect as well, 
the Act makes the obligation to register primary and 
classifies the registration statement with annual reports 
and record-keeping as ancillary. 


This construction of §7(d) does not imply that Con- 
gress intended to reward a recalcitrant refusal to reg- 
ister. Instead, it reflects the common-sense view, in- 
disputably applied to annual reporting and record-keep- 
ing, that there is no point in imposing a non-cumulative 
penalty on an organization which is already incurring 
ruinous cumulative penalties for failure to register. 


Finally, the interpretation of §7(d) urged above is re- 
quired under the principle of the strict construction of 
penal statutes. 


It follows since appellant did not register under $7 
(a) (J.A. 62-63), its conviction on count XII of the 1961 
indictment for failure to file a registration statement 
was erroneous. 


B. Appellant Was Not Required To File the Regis- 
tration Statement Because Its Demands for In- 
formation Are Impossible to Comply With, 


The registration statement calls for the number, 
names, addresses and aliases of appellant's members 
(J.A. 117). The determination of who are or were the 
"members" of appellant must be made in accordance 
with the criteria set forth in §5 of the Communist Con- 
trol Act. 50 U.S.C. $844. Even if that section should not 
be held controlling, the same criteria are applicable by 
virtue of Killian v. United States, 368 U.S. 231. Under 
Killian (at 249), "membership" in the Communist Party 
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is a "subjective fact,'’ dependent on the mental state of 
the alleged "member." 


Under §5 and Killian, the facts which must be taken 
into account in determining this mental state are not only 
extremely vague, but include matters which cannot pos- 
sibly be known to appellant or its officers. Thus ''mem- 
bership” of an individual may depend on whether he ever 
attended any type of Communist Party gathering; ever 
conferred with other "members" "in behalf of any plan 
or enterprise" of appellant; ever communicated plans of 
appellant: ever "advised, counseled, or in any other way 
imparted information, suggestions, or recommendations, 
to officers or members" of appellant or to anyone else 
in its behalf; ever indicated in any way a willingness to 
carry out in any manner and to any degree the plans, ob- 
jectives or designs of appellant; ever participated in any 
other way in the activities, planning or actions of appel- 
lant. See Killian v. United States, supra, at 246, n. 5. 


Obviously, no organization does or can keep records 
of this type of activity and association, nor can an or- 
ganization ascertain the subjective attitudes of all the 
individuals whose attitudes may make them ''members." 
It is, therefore, impossible for appellant or its officers 
to determine who are or were the ''members" who must 
be listed in Form IS-51. 


Paragraph 12 of Form IS-51 (J.A. 117) calls for in- 
formation concerning printing and duplicating devices 
“in the possession, custody, ownership or control" of, 
among others, appellant's members, affiliates, asso- 
ciates or any group or groups in which" appellant's ''mem- 
bers have an interest." This paragraph not only again 
involves an identification of appellant's "members," but 
also the impossible task of determining who are its "af- 
filiates"’ and "associates." Even ifappellant were some- 
how able to determine the identity of these "members, 
affiliates and associates,"’ how can it know what printing 
and duplicating devices are intheir "possession, custody, 
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ownership or control?" And if it could manage tohurdle 
that obstacle, how could it find out what printing anddu- 
plicating devices are in the possession, custody or con- 
trol of all the groups in which the "members" have an 
interest? If a "member" of appellant owns stock in 
General Motors, how is appellant to know that fact, or 
to find out what printing and duplicating devices are held 
by General Motors, let alone such required details as 
their "description, make, model and serial number?” 


Accordingly, if appellant's officers attempted tocom- 
ply with paragraphs 11 and 12 of the form, they would 
risk penalties of imprisonment for five years anda 
$10,000 fine for each inevitable "false statement" and 
omission. §15(b). 


It is a violation of due process to punish a personfor 
non-compliance with demands which are extravagantly 
vague and impossible to comply with. Cramp v. Board 
of Public Instruction, 368 U.S, 278: Baggett v. Bullitt, 


377 U.S. 360. Therefore appellant cannot constitutionally 
be punished for non-compliance with those portions of 
the registration statement which require the listing of 
appellant's members and the information as to printing 
and duplicating devices. 


The invalidity of these two demands of the registra- 
tion statement invalidates the statement in its entirety. 
Albertson v. S.A.C.B., supra, holds that the invalidity of 
some of the demands of a registration statement pre- 
scribed by the Act invalidates the entire statement. See 
also Bowman Dairy Co. v. United States, 341 U.S. 214, 
221; United States v. Patterson, 92 U.S. App. D.C. 222, 
224, 206 F.2d 433, 434, both holding that invalidity of 
one demand of a subpoena duces tecum precludes pun- 
ishment for non-compliance with the other demands. 
Cf. St. Regis Paper Co. v. United States, 368 U.S. 208, 
224. 


It follows that appellant was erroneously convicted 
on count XII of the 1961 indictment for failure to filethe 
registration statement. 


38 


V. The Conviction Was Erroneous Because the 
Board's Determination That Appellant Is a 
Communist-action Organization Has Been 
Invalidated by Facts Susceptible of Judicial 
Notice Showing That the World Communist 
Movement Described in § 2 of the Act Does 
Not Exist. 


§3(3) of the Act defines a Communist-action organi- 
zation as one which is controlled by the foreign govern- 
ment controlling the world Communist movement re- 
ferred to in §2 and which operates to advance the objec- 
tives of such movement. Hence there cannot be a Com- 
munist-action organization unless there exists a world 
Communist movement as described in §2. 


§2 finds that there exists a world Communist move- 
ment which is under the direction and control of the Com- 
munist dictatorship of an unnamed foreign country, and 
is made up of Communist-action organizations in vari- 
ous countries which are subject to the direction, control 
and discipline of the unnamed foreign dictatorship. The 
Board, in a report accompanying its 1953 registration 
order against appellant, found that the unnamed foreign 
country referred to in $2 was the Soviet Union. See Com- 
munist Party v. S.A.C.B., supra, at 112. 


In affirming the order of the Board, the Supreme Court 
said of the §2 findings concerning the world Communist 
movement (ibid.): 


"The characteristics of the movement and the 
source of its control are not to be established by 
the Attorney General in proceedings before the 
Board, nor may they be disproved. But this is be- 
cause they are merely defining terms whose truth, 
as such, is irrelevant to the issue in such proceed- 
ings. They are referrents which identify 'the for- 
eign government’ to which §3(3) adverts. The 
Board, construing the statute, concluded that that 
foreign government was the Soviet Union. We af- 
firm that construction." 
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The Court recognized, however, that changed circum- 
stances would require a change in this Sonetraction: It 
stated (at 113): 


"If, in future years, in a future world situation, the 
Soviet Union is no longer the foreign country to 
which §2(1) and (4), fairly read in their context, 
refer — so that substantial domination by the So- 
viet Union would not bring an organization within 
the terms of §3(3) — that, too, will be a matter of 
statutory construction which no 'findings' in the 
statute foreclose. The Board or a reviewing court 
willbe ableto say that the 'world Communist move- 
ment,’ as Congress meant the term in 1950 (and 
whether or not there really existed, in 1950, a 
movement having all the characteristics described 
in §2), no longer exists, or that Country X or Y, 
not the Soviet Union, now directs it. 


The eventuality foreseen by the Court when the world 
Communist movement as described in §2 of the Act "no 
longer exists'' has materialized. Whatever might have 
been the prevailing view concerning the findings of §2 
when Congress made them in 1950. their description of 
the world Communist movement is plainly anachronistic 
today. Statesmen and scholars alike recognize that the 
picture of Communism as a monolithic world movement, 
under iron Soviet discipline and control, and dedicated 
to the overthrow of all free governments by criminal and 
conspiratorial means, bears no resemblance to contem- 
porary reality. 


George F. Kennan has summarized the current West- 
ern view as follows (Polycentrism and Western Policy, 
Foreign Affairs, Jan. 1964, p. 172): 


"Much of the discussion in Western countries 
today of the problem of relations with world Com- 
munism centers around the recent disintegration 
of that extreme concentration of power in Moscow 
which characterized the Communist bloc in the im- 
mediate aftermath of the Second World War, and 
the emergence in its place of a plurality of inde- 
pendent or partially independent centers of politi- 
cal authority within the bloc; the growth, in other 
words, of what has come to be described as 'poly- 
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centrism.’ There is widespread recognition that 
this process represents a fundamental change in 
the nature of world Communism as a political force 
on the world scene: and there is an instinctive a- 
wareness throughout Western opinion that no change 
of this order could fail to have important connota- 
tions for Western policy." 


Elsewhere in the same article, the author writes (p. 
174): 

“Communism has now come to embrace so wide a 
spectrum of requirements and compulsions on the 
part of the respective parties and regimes that any 
determined attempt tore-impose unity onthe move- 


ment would merely cause it to break violently 
apart at one point or another." 


Senator Fulbright devoted a Senate speech entitled 
"Foreign Policy — Old Myths and New Realities" tothe 
same subject (110 Cong. Rec. 6227), in the course of 
which he said (p. 6228): 

"The master myth of the cold war is that the Com- 
munist block is a monolith composed of govern- 
ments which are not really governments at all but 
organized conspiracies, divided among themselves 
perhaps in certain matters of tactics, but all 
equally resolute and implacable in their determi- 
nation to destroy the free world." 


In similar vein, Vice President (then Senator) Hum- 
phrey, in an article for the North American Newspaper 
Alliance, has written that, "The ‘monolithic unity’ of the 
Communist block is an archaic myth to which no one even 
bothers to pay lip service any more." Washington Even- 
ing Star, Sept. 3, 1964. And Secretary of State Rusk, 
speaking before the IUE-AFL-CIO, declared that, "The 
Communist world is no longer a single flock of sheep 
blindly following behind one leader."’ Congressional 
Quarterly, March 6, 1964, p. 479.” 


22 arnold J. Toynbee recently wrote that "the monolithic soli- 
darity of world Communism is an exploded myth." We Must 
Woo Red China, Saturday Evening Post, July 17, 1965, p. 10. 

(Continued, next page| 
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The Act affords no avenue for appellant to secure 
Board consideration of the widely recognized fact that, 
in the words of the Supreme Court, "the world Commu- 
nist movement,’ as Congress meant the term in 1950... 
no longer exists," and hence that the registration order 
based on the existence of that movement has been inval- 
idated. For the Act permits Board redeterminationonly 
of the status of an organization which has registered un- 
der $7. See § 13(b) and (i). Accordingly, so long as ap- 
pellant remains unregistered, it cannot secure Board re- 
determination of its status. Yet appellant cannot be re- 
quired to choose between sacrificing its right to litigate 
the enforceability of the registration order and accepting 
in perpetuity a determination that is based on an anach- 
ronism. 


If the Act imposes this Hobson's choice, it is invalid 
on two grounds, First, it violates the due process prin- 
ciple that "'the constitutionality of a statute predicatedon 
the existence of a particular state of facts may be chal- 
lenged by showing to the court that those facts have 
ceased to exist.” United Slates v. Carolene Products 
Co., 304 U.S, 144, 153; Chastleton Corp. v. Sinclair, 264 
U.S. 543; Baker v. Carr, 369 U.S. 186, 214. Second, the 
Act is a bill of attainder because it does not "turn upon 
continuingly contemporaneous fact."" Communist Party 
v. S.A.C.B., supra, at 87; see also United States v. Brown, 
381 U.S. 437. 


Since the Act denies appellant access to the Board, 
the present proceeding provides the only forum for an 


(Fr. 22, continued] 
For other expressions of similar views see, e.g.: East-West 
Trade, A Compilation of Views of Businessmen, Bankers, and 
Academic Experts, Senate Committee on Foreign Relations, 
1964, pp. 220, 245, 273, 278, 284; East-West Trade, Hearings 
before the Senate Committee on Foreign Relations, 89th Cong., 
Ist Sess., Part II, Feb. 24, 25 and 26, 1965, pp. 26-31, 60-62, 
166-69, 243-44, 248-50; Report to the President of the Special 
Committee on U.S. Trade Relations with Eastern European 
Countries and the Soviet Union, U.S. Govt. Printing Office, 
1965, pp. 1-2. 
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adjudication of the contention that the 1953 registration 
order is invalid and unenforceable because it rests on 
Congressional findings which are contrary to “contem- 
poraneous fact.” Accordingly, appellant requested the 
trial court to take judicial notice of the facts alluded to 
above which establish that "’'the world Communist move- 
ment.’ as Congress meant the term in 1950... no longer 
exists.” The court denied the request and the motion to 
dismiss which was based upon it (J.A. 27-30). 


If this ruling was correct, the Act is unconstitutional 
because it denies appellant due process and attaints it. 
On the other hand, if the ruling was erroneous, the reg- 
istration order is invalid because it is based on a fac- 
tual premise whose falsity is a matter of judicial notice. 
Either alternative requires a reversal of the conviction. 


VL The Evidence Was Insufficient To Sustain 
the Conviction on the 1961 Indictment 


Communist Party v. United States, supra, at 815, de- 
cided that ‘an element of the offense [of failing to reg- 
ister or to file a registration statement] requires proof 
that the defendant could have complied” with the regis- 
tration requirements. Accordingly, the Court held that 
the government has the burden of proving that there was 
available to appellant during the indictment period a vol- 
unteer who was willing to sign the registration docu- 
ments on its behalf, thus making compliance with the re- 
gistration requirements possible. 


The government failed to meet this burden under the 
1961 indictment. Thompson and Marriott failed to qual- 
ify as available volunteers on two grounds. 


First, the government's evidence was that Thompson 
and Marriott would personally have been willing to ex- 
ecute the registration documents had appellant requested 
them to do so. But their personal willingness would not 
have determined their response to appellant's request, 
had one been made. For both witnesses testified that 
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they would have informed the FBI of the request and 
would have declined to act if the FBI had advised them 

to do So (J.A. 49-50, 80-81). There is no evidence as to 
what the advice of the FBI would have been under these 
circumstances.”*> Hence there was no evidence that the 
services of Thompson or Marriott would have been avail- 
able to appellant, if it had requested them. 


Accordingly, the government failed to prove that ap- 
pellant "could have complied" with the registration re- 
quirements on the dates alleged in the 1961 indictment. 


Secondly, neither Thompson nor Marriott informed 
appellant of their alleged willingness to register it, nor 
did they inform anyone else until long after the returnof 
the first indictment. See supra, pp. 8-9. It seems clear 
that the ''willing volunteer” contemplated by Communist 
Party v. United States, supra, is one who actually vol- 
unteers his Services and whose willingness to act is 
communicated to appellant. This view is fortified by the 
fact that the decision derived the necessity for proof of 
a volunteer's availability from the element of willfulness, 
See 118 U.S. App. D.C. at 69, 331 F.2d at 815. Obviously, 
appellant cannot have willfully rejected services which it 
did not know to be available. 


For these reasons the trial court erred in denying ap- 
pellant's motion for judgment of acquittal (J.A. 88) on the 
1961 indictment. 


Vil. The Trial Court Erred in Instructing the Jury. 
A. The Instruction on Willfulness. 


Communist Party v. United States, supra, held that 
"willfulness is a necessary element of the crime of fail- 
ing to register, as the government recognized in the in- 


23 Obviously, the matter had not even been considered by the 
government in 1961. For prior to Communist Party v. United 
States, supra, the government had not realized that proof of 
the availability of a volunteer was required. 
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dictment.”” 118 U.S. App. D.C. at 69, 331 F.2d at 815, n. 
16. 


The trial court instructed the jury that appellant's 
failure to file the registration documents was willful if it 
was intentional and deliberate rather than inadvertent or 
accidental, without regard to whether the default resulted 
from a good faith belief that the registration require- 
ments are unconstitutional (J.A. 126-27, 129). Thecourt 
refused to charge thattheterm "willfully" as used in the 
indictment denotes an evil purpose and the lack of a jus- 
tifiable excuse (J.A. 127-28), or that appellant was not 
guilty if its officers believed that appellant is not aCom- 
munist-action organization (J.A. 129). The charge and 
refusal to charge were erroneous. 


Communist Party v. United States, supra, 118 U.S. 
App. D.C. at 69, 331 F.2d at 815, held that willfulness re- 
quired a showing "that someone was Willing to sign" on 
appellant’s behalf. The holding was based on Heikkinen 


v. United States, 355 U.S. 273. It is clear, therefore, 
that for the purposes of this case, "willfulness" has the 
meaning given to the term by Heikkinen. 


Heikkinen expressly defined "willfully,"’ in a case of 
an alleged default, as meaning "with a 'bad purpose’ or 
without ‘justifiable excuse '" (at 279). The same mean- 
ing was given in Screws v. United States, 325 U.S. 91, 
101, as follows: 


“We recently pointed out that 'willful’ is a word 
‘of many meanings, its construction being often in- 
fluenced by its context.’ * * * But ‘when used ina 
criminal statute it generally means an act done 
with a bad purpose.’ * * * In that event something 
more is required than the doing of the act pro- 
scribed by the statute * * * An evil motive to ac- 
complish that which the statute condemns becomes 
a constituent element of the crime * * * And that 
issue must be submitted to the jury under appro- 
priate instructions." 


To the same effect see United States v. Murdock, 290 
U.S. 389, 394. See also Williamson v. United Stales, 207 
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U.S. 425, 453; Bisno v. United States, 299 F.2d 711, 719- 
20; United States v. Phillips, 217 F.2d 435, 442-43; C.I.T. 
* Corp. v. United States, 150 F.2d 85, 95; Townsend v. 
United States, 68 U.S. App. D.C. 223, 228-30; 95 F.2d 
352, 357-59; Miller v. United States, 277 F.721, 726. 


United States v. Murdock, supra, arose ina factual 
setting strikingly similar to the one presented here. The 
defendant in that case refused to give testimony beforea 
reveue agent on the ground that it might incriminate him 
under state law. An indictment for the refusal was dis- 
missed by the trial court. The Supreme Court reversed, 
holding for the first time that the protection of the privi- 
lege was confined to federal crimes. The ensuing trial 
resulted in a conviction. The cited case reversed be- 
cause the instructions had excluded jury consideration of 
evidence of the defendant's good faith reliance on the 
privilege in determining whether his refusal to testify 
was willful. 


Here, as in Murdock, the claim of privilege presented 
a question of first impression. Here, as in that case, 
there was evidence that the claim was asserted in good 
faith (J.A. 46-47, 61, 78, 125). Here, moreover, appel- 
lant had made two attempts to secure an adjudication of 
the claim, both of which were frustrated. Four Justices 
would have sustained the claim when presented in Com- 
munist Party v. S.A.C.B., supra, but the majority held 
the question premature. And while Communist Party v. 
United States, supra, Sustained the claim as applied to 
one method of executing the registration documents, it 
declined to adjudicate the validity of the claim as applied 
to the alternative method. 


B. The Refusal To Instruct as to the Meaning ofa 
"Willing Volunteer.” 


The trial court denied appellant's request to instruct 
the jury to acquit unless it found that some person had 
decided unconditionally that he would sign the registra- 
tion documents if asked by appellant to do So (J.A. 129). 
This denial was error on two grounds. 
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First, we have urged that appellant should have been 
acquitted under the 1961 indictment because the evidence 
shows that the willingness of Thompson and Marriott to 
execute the registration documents was conditioned on 
FBI acquiescence, which was not shown. Ata minimum, 
this evidence raised a question as to the availability of 
Thompson and Marriott to register appellant which should 
have been submitted to the jury under the instruction re- 
quested. 


Second, although Thompson and Marriott testified on 
direct examination as to their willingness in 1961 to act 
for appellant had they been requested to do so, the jury 
could have found that their willingness was subject to 
another qualification which cross-examination elicited. 
The qualification was that they would have compliedwith 
a request from appellant to act on its behalf only if they 
believed that the request was motivated by a genuine de- 
sire on appellant’s part to comply with the registration 
requirements.?* Yet, as cross-examination disclosed, 
both witnesses were aware of the fact that appellant did 
not wish to register (J.A. 46-47, 50, 78, 80). The jury, 
if properly instructed, could therefore have found that 
the alleged willingness of Thompson and Marriott to act 
for appellant was conditioned upon the existence of a 
hypothetical situation which was contrary to the actual 


24 wearriott testified that his alleged willingness to register ap- 
pellant in November 1961 assumed that appellant wanted a vol- 
unteer to come forward (J.A. 80). On October 29, 1961, Thomp- 
son attended a Communist Party meeting at which was present 
Lima, chairman of the Northern California District of the Par- 
ty and a member of the Party's National Committee and Nation- 
al Executive Committee. Lima read the registration form and 
stated that the Party was opposed to registration and had been 
advised by its lawyers that execution of the form by the "other 
person” alternative would forfeit the privilege of its officers 
against self-incrimination. When Thompson was asked whether 
she would have volunteered to register the Party if Lima had 
then called for volunteers, she answered, "I might have." (J.A. 
41-42, 46-47, 50.) 
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situation and, hence, that their services were not infact 
available to appellant. 


It was appellant's theory that the absence of these 
two conditions (acquiescence of the FBI and a desire of 
appellant to register) made the services of Thompson 
and Marriott unavailable to appellant for the period of 
the 1961 indictment (Tr. 860-64, 1022-26, 1042-43). It 
was prejudicial error to refuse an instruction on the de- 
fense theory. Levine v. United States, 104 U.S. App. 
D.C. 281, 261 F.2d 747. 


VI. Appellant Was Denied a Speedy Trial 
on the 1961 Indictment 


Following the reversal of appellant's first conviction 
under the 1961 indictment, appellant was entitled to be 
retried "as reasonably soon as circumstances would 
permit.” United States v. Gunther, 104 U.S. App. D.C. 
16, 17, 259 F.2d 173, 174. Yet the retrial of appellant 
did not begin until November 2, 1965, sixteen months 
after the Supreme Court denied the government's peti- 
tion for certiorari to review the reversal of appellant's 
conviction.2> Sixteen months is obviously an excessive 
delay in retrying an indictment, particularly when it is 
four years old. Cf. Hanrahan v. United States, ___ App. 
D.C.__, 348 F.2d 363, 365. 


The sixteen month delay was caused by the following: 
(1) The government waited for six months before exer- 
cising the option of a new trial given it in Communist 
Party v. United States, supra. (2) The District Court 
set the retrial for a date three months later. (3) Ten 


°" phe relevant dates are as follows: June 8, 1964 - gov- 
ernment's petition for certiorari denied. December 14, 1964 - 
government requests new trial which is set for March 15, 1965. 
February 25, 1965 - second indictment returned. March 5, 1965 
- government's motion to consolidate granted and trial set for 
week of October 11, 1965. April 9, 1965, appellant's motion to 
advance case for trial denied. (J.A. iii-v.) 
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days before the scheduled retrial, the District Court 
granted the government's motion, objected to by appel- 
lant. to consolidate the trial of the 1961 indictment with 
the trial of the 1965 indictment, thereby necessitating 

a further delay. (4) The District Court insisted on set- 
ting the consolidated trial for a date seven months after 
the consolidation — itself an unusually long delay in this 
jurisdiction. Appellant repeatedly moved for dismissal 
of the 1961 indictment for denial of a speedy trial and 
also moved, unsuccessfully, to advance the consolidated 
trial. See supra, pp. 5-6. 


It cannot be argued that the delay was caused by the 
exigencies of the criminal calendar, since the trial 
could have been held in March 1965 as first scheduled, 
the loss of that date being attributable solely to the con- 
solidation of the two indictments for trial. Nor wasthere 
any possible justification for delaying the consolidated 
trial for seven months after the consolidation. 


The tardiness in retrying appellant was, therefore, a 
violation of the Sixth Amendment and Rule 48(b) of the 
Federal Rules of Criminal Procedure. "[A] showing of 
prejudice is not required when a criminal defendant is 
asserting a constitutional right under the Sixth Amend- 
ment.” United States v. Lustman, 258 F.2d 475, 478. If 
prejudice is an element, the government had the burden 
of proving the absence of prejudice, there having been a 
substantial delay resulting from deliberate action of the 
prosecution, which first waited six months to request a 
new trial and later moved to consolidate trial of the two 
indictments. Hanrahan v. United States, supra Williams 
rv. United States, 102 U.S. App. D.C. 51, 250 F.2d 19. 
Moreover, prejudice affirmatively appears, since the de- 
lay permitted the government to profit with the jury by 
combining the weak "mental state’ evidence of the exis- 
tence of a volunteer under the 1961 indictment with evi- 
dence of a volunteer who actually tendered his services 
in 1965. Cf. Drew v. United States, 118 U.S. App. D.C. 11, 
331 F.2d 85. 
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IX. The Sentence Is Unconstitutional 


The District Court imposed the maximum statutory 
penalty of $10,000 fine on each count of each indictment 
for a total of $230,000 (J.A. iv, v). This sentence vio- 
lates the prohibition of the Eighth Amendment against the 
imposition of "excessive fines." 


While there has been no judicial exposition of the fac- 
tors which make a fine "excessive," these are readily 
supplied by common sense and the decisions on the cog- 
nate prohibition of "cruel and unusual punishment."’?6 


One relevant factor is the innocuousness of the of- 
fenses. Appellant's failure to file the Attorney General's 
forms did not, of course, injure or exploit any private 
person or property. The twenty-two counts charging 
failure to file the registration form involved no damage 
to any public interest. The only information required by 
that form was appellant's name and address, which ap- 
pellant had already supplied. The information required 
by the registration statement, which is the subject of the 
twelfth count of the 1961 indictment, was not sought for 
governmental regulation, but only for the purpose of ex- 
posure. 


Second, the twenty-two counts of the indictments charge 
what realistically is only one offense, resistance to re- 
gistering. To make each day of failure to register a sep- 
arate offense does not get around the ban on excessive 
fines. In a dissenting opinion, later endorsed in Weems 
v. United States, 217 U.S. 349, 371, Justice Field said 
(O'Neil v. Vermont, 144 U.S. 323, 340): 


26 since Weems v. United States, 217 U.S. 349, it has been set- 
tled that punishment is "cruel and unusual" if grossly dispro- 
portionate to the offense. See Kasper v. Brittain, 245 F.2d 92, 
96; cf. Robinson v. California, 370 U.S. 660. Weems took into 
account, in addition to the nature of the punishment, the injuri- 
ousness of the offense, the degree of moral turpitude, and the 
relative severity of punishment for other crimes (see at 363, 
365, 380, 381). 
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“The State may, indeed, make the drinking of one 
drop of liquor an offense to be punished by impri- 
sonment, but it would be an unheard of cruelty if it 
should count the drops in a single glass and make 
thereby a thousand offenses * * *. It does not alter 
its character as cruel and unusual, that for each 
distinct offense there is a small punishment, if 
when they are brought together and one punishment 
for the whole is inflicted it becomes one of exces- 
sive severity.” 

Thirdly, the offenses involved no moral turpitude or 
venal motives. The trial court's instructions eliminated 
any bad motivation (supra, p. 44). Appellant acted as it 
did not for private gain or any sordid purpose, but to pro- 
tect its rights of dissent and conscience, the constitution- 
al privilege of its officers, and the privacy of its mem- 
bers. 


Fourthly, no other federal registration statute, so far 
as we can discover, is So extraordinarily vindictive as to 
penalize each day of failure to register by a fine of 
$10,000 and, for the individual, imprisonment of five 
years as well.” 


Finally, this is a test case, and it is not appellant's 
doing that the test could be made only by violating the 
Act. See supra, pp. 3, 45. 


In view of this circumstance, the fine violates due 
process as well as the Eighth Amendment. Since Ex 
Parte Young, 209 U.S. 123, it has been settled that due 
process requires the existence of a civil remedy to test 
the validity of an administrative order for disobedience 
of which cumulating criminal penalties are imposed. If 
no such civil remedy is available, cumulating criminal 
penalties cannot be inflicted. Oklahoma Operating Co. v. 
Love, 252 U.S. 331. See also Gulf, C. & S.F. Co. v. Texas 


= Contrast, e.g., the non-cumulative penalties for failure to 
register under the Foreign Agents Registration Act (22 U.S.C. 
§ 618) and the Lobbying Act (2 U.S.C. § 269). 
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246 U.S. 58, 62. Communist Party v. S.A.C.B., supra, 
closed the civil avenue for determining whether the reg- 
istration order may constitutionally be enforced by hold- 
ing that issue premature. Therefore the daily cumula- 
tive penalties of the Act cannot validly be levied for the 
period necessary to determine the constitutional ques- 
tions in this criminal proceeding. 


It was error for the trial court to impose a fine in ex- 
cess of a nominal amount. 


CONCLUSION 


The judgments should be reversed and the cause re- 
manded with directions to enter judgments of acquittal. 


Respectfully submitted, 


JOHN J. ABT 


299 Broadway 
New York 7, N.Y. 


JOSEPH FORER 


711 14th Street, N.W. 
Washington 5, D.C. 


Attorneys for Appellant 
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APPENDIX — STATUTE INVOLVED 


The Subversive Activities Control Act, 64 Stat. 987, 
50 U.S.C. 781 ff., as amended, provides in part as fol- 
lows: 


x * 


Necessity for Legislation 


Sec. 2. [781]* As a result of evidence adduced before 
various committees of the Senate and House of Repre- 
sentatives, the Congress hereby finds that — 


(1) There exists a world Communist movement 
which, in its origins, its development, and its pres- 
ent practice, is a world-wide revolutionary move- 
ment whose purpose it is, by treachery, deceit, in- 
filtration into other groups (governmental and 
otherwise), espionage, sabotage, terrorism, and 
any other means deemed necessary, to establish a 
Communist totalitarian dictatorship in the coun- 
tries throughout the world through the medium ofa 
world-wide Communist organization. 


** 


(4) The direction and control of the world Com- 
munist movement is vested in and exercised by the 
Communist dictatorship of a foreign country. 


(5) The Communist dictatorship of such foreign 
country, in exercising such direction and control 
and in furthering the purposes of the world Com- 
munist movement, establishes or causes the es- 
tablishment of, and utilizes, in various countries, 
action organizations which are not free and inde- 
pendent organizations, but are sections of a world- 
wide Communist organization and are controlled, 
directed, and subject to the discipline of the Com- 
munist dictatorship of such foreign country. 


*numbers in brackets are the section numbers of 50 U.S.C. 
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(6) The Communist action organizations so es- 
tablished and utilized in various countries, acting 
under such control, direction, and discipline, en- 
deavor to carry out the objective of the worldCom- 
munist movement by bringing about the overthrow 
of existing governments by any available means, 
including force if necessary, and setting up Com- 
munist totalitarian dictatorships which will be sub- 
servient to the most powerful existing Communist 
totalitarian dictatorship. Although such organiza- 
tions usually designate themselves as political 
parties, they are in fact constituent elements of the 
world-wide Communist movement and promote the 
objectives of such movement by conspiratorialand 
coercive tactics, instead of through the democratic 
processes of a free elective system or through the 
freedom-preserving means employed by a political 
party which operates as an agency by which people 
govern themSelves. 


~*_ * 


Definitions 
Sec. 3. [782] For the purpose of this title — 


~_* * 


(3) The term "Communist-action organization” 
means — 


(a) any organization in the United States (other 
than a diplomatic representative or mission of a 
foreign government accredited as such by the De- 
partment of State) which (i) is substantially directed, 
dominated, or controlled by the foreign govern- 
ment or foreign organization controlling the world 
Communist movement referred to in section 2 of 
this title, and (ii) operates primarily to advance 
the objectives of such world Communist movement 
as referred to in section 2 of this title; 


_* # 
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Certain Prohibited Acts 


Sec. 4. [783] (a) It shall be unlawful for any person 
knowingly to combine, conspire, or agree with any other 
person to perform any act which would substantially con- 
tribute to the establishment within the United States of a 
totalitarian dictatorship, as defined in paragraph (15) of 
section 3 of this title, the direction and control of which 
is to be vested in, or exercised by or under the domina- 
tion or control of, any foreign government, foreign or- 
ganization, or foreign individual: Provided, however, 
That this subsection shall not apply to the proposal of a 
constitutional amendment. 


xk * 


(f) Neither the holding of office nor membership in 
any Communist organization by any person shall consti- 
tute per se a violation of subsection (a) or subsection (c) 
of this section or of any other criminal statute. The fact 
of the registration of any person under section 7 or sec- 
tion 8 of this title as an officer or member of any Com- 
munist organization shall not be received in evidence 
against such person in any prosecution for any alleged 
violation of subsection (a) or subsection (c) of this sec- 
tion or for any alleged violation of any other criminal 
statute. 


xe * 


Registration and Annual Reports of Communist 
Organizations 


Sec. 7. [786] (a) Each Communist-action organiza - 
tion (including any organization required, by a final order 
of the Board, to register as a Communist-action organi- 
zation) shall, within the time specified in subsection (c) 
of this section, register with the Attorney General, ona 
form prescribed by him by regulations,asa Communist- 
action organization. 
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(c) The registration required by subsection (a) or (b) 
shall be made — 


eK 


(3) in the case of an organization which by a 
final order of the Board is required to register, 
within thirty days after such order becomes final. 


(a) The registration made under subsection (a) or (b) 
shall be accompanied by a registration statement, to be 
prepared and filed in such manner and form asthe Attor- 
ney General shall by regulations prescribe, containing 
the following information: 


(1) The name of the organization and the ad- 
dress of its principal office. 


(2) The name and last-known address of each 
individual who is at the time of filing of such reg- 
istration statement, and of each individual who was 
at any time during the period of twelve full calen- 
dar months next preceding the filing of such state- 
ment, an officer of the organization, with the desig- 
nation or title of the office so held, and with a brief 
statement of the duties and functions of such indi- 
vidual as Such officer. 


(3) An accounting, in such form and detail as 
the Attorney General shall by regulations pre- 
scribe, of all moneys received and expended (in- 
cluding the sources from which received and the 
purposes for which expended) by the organization 
during the period of twelve full calendar months 
next preceding the filing of such statement. 


(4) In the case of a Communist-action organi- 
zation, the name and last-known address of each 
individual who was a member of the organization 
at any time during the period of twelve full calen- 
dar months preceding the filing of such statement. 


(5) In the case of any officer or member whose 
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name is required to be shown in such Statement, 
and who uses or has uSed or who is or has been 
known by more than one name, each name which 
such officer or member uses or has used or by 

which he is known or has been known. 


(6) A listing, in such form and detail as the At- 
torney General shall by regulation prescribe, ofall 
printing presses and machines including but not 
limited to rotary presses, flatbed cylinder presses, 
platen presses, lithographs, offsets, photo-offsets, 
mimeograph machines, multigraph machines, mul- 
tilith machines, duplicating machines, ditto ma- 
chines, linotype machines, intertype machines, 
monotype machines, and all other types of printing 
presses, typesetting machines or any mechanical 
devices used or intended to be used, or capable of 
being used to produce or publish printed matter or 
material, which are in the possession, custody, 
ownership, or control of the Communist-action or 
Communist-front organization or its officers, 
members, affiliates, associates, group, or groups 
in which the Communist-action or Communist-front 
organization, its officers or members have an in- 
terest. 


(e) It shall be the duty of each organization registered 
under this Section to file with the Attorney General on or 
before February 1 of the year following the year in which 
it registers, and on or before February 1 of each suc- 
ceeding year, an annual report, prepared and filed insuch 
manner and form as the Attorney General shall by regu- 
lations prescribe, containing the same information which 
by subsection (d) is required to be included ina registra- 
tion statement, except that the information required with 
respect to the twelve-month period referred to in para- 
graph (2), (3), or (4) of such subsection shall, in such an- 
nual report, be given with respect to the calendar year 
preceding the February 1 on or before which such annual 
report must be filed. 
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(f) (1) It shall be the duty of each organization regis- 
tered under this section to keep, in such manner andform 
as the Attorney General shall by regulations prescribe, 
accurate records and accounts of moneys received and 
expended (including the sources from which received and 
purposes for which expended) by such organization. 


(2) It shall be the duty of each Communist-action or- 
ganization registered under this section to keep, in such 
manner and form as the Attorney General shall by regu- 
lations prescribe, accurate records of the names and ad- 
dresses of the members of such organization and of per- 
sons who actively participate in the activities of such or- 
ganization. 


-—* * 


Registration Proceedings Before Board 


Sec. 13. [792] (a) Whenever the Attorney General shall 
have reason to believe that any organization which has not 
registered under subsection (a) or subsection (b) of sec- 
tion 7 of this title is in fact an organization of a kind re- 
quired to be registered under such subsection, or that any 
individual who has not registered under section 8 of this 
title is in fact required to register under such section, he 
shall file with the Board and serve upon such organiza- 
tion or individual a petition for an order requiring such 
organization or individual to register pursuant to such 
subsection or section, as the case may be. 


-_* * 


(b) Any organization registered under subsection (a) 
or subsection (b) of section 7 of this title, and any individ- 
ual registered under section 8 of this title, may, not of- 
tener than once in each calendar year, make application 
to the Attorney General for the cancellation of such regis- 
tration and (in the case of such organization) for relief 
from obligation to make further annual reports. Within 
sixty days after the denial of any such application by the 
Attorney General, the organization or individual con- 
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cerned may file with the Board and serve upon the At- 
torney General a petition for an order requiring the can- 
cellation of such registration and (in the case of such or- 
ganization) relieving such organization of obligation to 
make further annual reports. 


~ * * 


(g) If, after hearing upon a petition filed under sub- 
section (a) of this section, the Board determines — 


(1) that an organization is a Communist-action 
organization or a Communist-front organization, 
as the case may be, it shall make a report in writ- 
ing in which it shall state its findings as to the 
facts and shall issue and cause to be served on 
such organization an order requiring such organi- 
zation to register as such under Section 7 of this 
title; 


** * 


(i) If after hearing upon a petition filed under sub- 
section (b) of this section, the Board determines — 


(1) that an organization is not a Communist- 
action organization or a Communist-front organi- 
zation, as the case may be, it shall make a report 
in writing in which it shall state its findings as to 
the facts; issue and cauSe to be served upon the 
Attorney General an order requiring him to cancel 
the registration of such organization and relieve it 
from the requirement of further annual report; and 
send a copy of such order to such organization; or 


ee 
Judicial Review 
Sec. 14. [793] * * * 


(b) Any order of the Board issued under section 13, 
or subsection (f) of section 13A, shall become final — 


ae 
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(4) upon the expiration of ten days from the 
date of issuance of the mandate of the Supreme 
Court, if such Court directs that the order of the 
Board be affirmed or the petition for review dis- 
missed. 


Penalties 


Sec. 15. [794] (a) If there is in effect with respect to 
any organization or individual a final order of the Board 
requiring registration under section 7 or Section 8 of this 
title — 


(1) such organization shall, upon conviction of 
failure to register, to file any registration state- 
ment or annual report, or to keep records as re- 
quired by section 7, be punished for each such of- 
fense by a fine of not more than $10,000, and 


~_-x * 


For the purposes of this subsection, each day of failure 
to register, whether on the part of the organization or 
any individual, shall constitute a separate offense. 


(b) Any individual who, in a registration statement or 
annual report filed under section 7 or section 8, willfully 
makes any false statement or willfully omits to state any 
fact which is required to be stated, or which is necessa- 
ry to make the Statements made or information given not 
misleading, shall upon conviction thereof be punished for 
each such offense by a fine of not more than $10,000, or 
by imprisonment for not more than five years, or by both 
such fine and imprisonment. For the purposes of this 
subsection — 


(1) each false statement willfully made, and 
each willful omission to state any fact which is re- 
quired to be stated, or which is necessary to make 
the statements made or information given not mis- 
leading, shall constitute a separate offense; and 
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(2) each listing of the name or address of any 
one individual shall be deemed to be a separate 
statement. 
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I. The Privilege Against Self-incrimination 


A. The Privilege of Appellant's Officers Not To Dis- 
close Their Officership to a Volunteer, 


The government does not dispute our demonstration 
(Br. 20-22) that there is no distinction, in terms of self- 
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incrimination, between compelling an officer to disclose 
his officership directly to the Attorney General by exe- 
cuting and submitting the registration documents, and 
compelling him to make the same disclosure to Thomp- 
son or Marriott, the Attorney General's undercover 
agents, in authorizing one of the latter to execute and 
submit the documents on appellant's behalf. The gov- 
ernment argues, nevertheless, that appellant could have 
authorized Thompson or Marriott to execute and submit 
the registration documents without requiring an officer 
to incriminate himself. It proposes two methods by which 
appellant might have done so. There is no substance to 
either proposal. 


1. The government urges (Br. 12-13) that appellant 
could have given Thompson or Marriott the required au- 
thority by an unsigned letter, subscribed only with the 
typewritten name of appellant and bearing its seal. 


The first difficulty with this proposal is that there was 
no evidence that Thompson or Marriott would have acted 
on the basis of such a letter. Thompson testified that she 
would have been willing to sign and submit the registra- 
tion documents "if asked by the Party or a responsible 
Official thereof" (J.A. 43). Marriott originally testified 
that he would have acted if "asked to do so by a respon- 
sible officer of the Party" (J.A. 65). When he was later 
asked whether he would also have done so if he had "re- 
ceived a request from the Communist Party," he replied 
in the affirmative (J.A. 71).? 


There was nothing in the testimony of the two witnesses 
to indicate what form of request purporting to come from 
appellant would have been accepted by them as genuine 
and authoritative. But their stated willingness to act if 


’ Marriott said nothing as to the form of an authorization in his 
verbal 1965 offer to Hall (J.A. 66-67) or in his subsequent letter 
to appellant (J.A. 85-86). 
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requested by a responsible Party officer rules out any 
inference that they were prepared to act for appellant, 
and to certify on the registration documents that it had 
authorized them to do so, merely on the basis of what 

amounts to an anonymous letter. 


At most, the question as to whether Thompson or Mar- 
riott would have been willing to act on the basis of such 
a letter was one for the jury. But the question was not 
submitted to it. Instead, the case was tried and submit- 
ted on the theory that it does not violate an officer's priv- 
ilege to compel him to disclose his officership by author- 
izing a volunteer to sign and submit the registration doc- 
uments. Thus the trial judge denied appellant's requested 
instruction No. 12 that "the officers of the defendant had 
the constitutional privilege not to disclose their identity 
as officers by . . . authorizing some other person to sign 
and submit the registration form ... or the registration 
statement." The jury was therefore left free to convict, 
and doubtless did convict, on the testimony of Thompson 
and Marriott that they would have acted at the request of 
a "responsible officer" of appellant. 


But, as the government now tacitly acknowledges, the 
privilege protects an officer from compulsion to make an 
incriminating admission of his officership to a volunteer. 
Accordingly, it was error to deny the requested instruc- 
tion. Since that error requires a reversal, the conviction 
could not be saved on the government's anonymous letter 
theory even if there were evidence which a jury could 
have found sufficient to support it. ° 


Not printed in the Joint Appendix, but a part of the original 
record from the court below. And see appellant's objections to 
the court's instructions (J.A. 90, 91). 


“The government stresses evidence (Br. 10-11) that appellant 
had decided not to register under any circumstances. But as 
this Court held on the prior appeal, "Where, as here, an element 
of the offense requires proof that the defendant could have com- 
plied, it is not established merely by proof that the defendant had 


(Continued, next page} 


The government's anonymous letter proposal is unten- 
able for the further reason that it defeats the purpose of 
the Act and is not authorized by the Attorney General's 
regulations and forms. 


The justification advanced for the registration require- 
ments of the Act is the need for disclosure of information 
about Communist-action organizations. Communist Party 
v. S.A.C.B., 367 U.S. 1, 102-03. The Act's disclosure fea- 
tures are contained in the provisions for registration 
Statements, annual reports and record-keeping (sec. 7(d), 
(e) and (f)). These provisions, as pointed out in our prin- 
cipal brief (pp. 34-35), are applicable only to an organi- 
zation which has registered under section 7(a). Accord- 
ingly, the Act's disclosure requirements can be enforced 
only if the government can prove that a registration was 
authorized by the organization purporting to register 
rather than the unauthorized act of Some interloper. Sim- 
larly, unless the government can identify the individual 
responsible for supplying the information contained in a 
registration Statement, there is no control over its accu- 
racy Since no one can be held liable under Section 15 of 
the Act for false statements and omissions. 


It was obviously because of these considerations that 
the Attorney General prescribed a registration form and 
registration statement which, if not signed by an officer 
of the registrant, requires the Signer to certify under the 
penalties of section 15 and the False Statements Act that 
the registrant has authorized him to act. Plainly, the pur- 
pose of the certification and'the enforceability of the Act's 
provisions for disclosure would be thwarted if a non-offi- 
cer were permitted to certify his authority on the basis 


[Fn. 3, cont'd] 
no intention of complying." Communist Party v. United States, 
118 U.S. App. D.C. 61, 69, 331 F.2d 807, 815. Moreover, since 
the officers were privileged not to authorize Thompson or Mar- 
riott to act for appellant, their motives for asserting this privi- 
lege are immaterial. United States v. Courtney, 236 F.2d 921; 
United States v. St. Pierre, 128 F.2d 979, 


of an anonymous letter which could not be attributed to 
the organization and for which no individual could be held 
responsible. 


Indeed, if the device proposed by the government were 
compatible with the scheme of the Act, the alternative 
method of executing the registration documents, which 
permits them to be signed by a volunteer, would be su- 
perfluous. Instead, it would only have been necessary to 
provide that the registrant might itself execute the docu- 
ments by typing in its name and affixing its seal. 


It is beside the point that, as the government States 
(Br. 11), the Department of Justice accepted the genuine- 
ness of the letter of November 10, 1961, in similar form, 
claiming the privilege of appellant's officers. As the gov- 
ernment notes (Br. 11, n. 4), appellant could not prove 
that it sent the letter without forfeiting the privilege of 
at least one of its officers. Accordingly, a refusal by the 
government to stipulate the authenticity of the letter would 
have invalidated the Act because, as applied, it "uncon- 
stitutionally circumscribes the effectual exercise of the 
privilege." Communist Party v. S.A.C.B., supra, at 110. 


Moreover, the Department's willingness to accept as 
authentic the unsigned letter of November 10, 1961, does 
not indicate that Thompson and Marriott would have been 
equally willing to accept an anonymous communication as 
their authority. Nor is the situation that the Department 
was in, comparable tothat of Thompsonand Marriott. The 
Department treated the letter as authentic only for the 
purpose of rejecting its request, not for the purpose of 
acting on it affirmatively and certifying, under penalty of 
the False Statements Act, that it was a genuine authori- 
zation. 


2. It is argued (Appellee's Br. 13-15, 21) that because, 
as itis said, Thompson, Marriott and the government knew 
that Hall was anofficer of appellant, "the jury could prop- 
erly have found" that he would not have incriminated him- 
self by authorizing Thompson or Marriott to sign and file 
the registration documents. 


This argument flies in the face of Albertson v. S.A.C.B., 
382 U.S. 70, which rejected a similar argument, holding 
(at 81): "The judgment as to whether a disclosure would 
be 'incriminatory’ has never been made dependent on an 
assessment of information possessed by the Government 
at the time of interrogation; the protection of the privi- 
lege would be seriously impaired if the right to invoke it 
was dependent on such an assessment with all its uncer- 
tainties.” 


Moreover, a reversal would be required even on the 
government's assumption that the evidence of Hall's ex- 
tra-judicial admissions of officership raised a jury ques- 
tion as to his right to invoke the privilege. For no such 
question was Submitted to the jury which, as we have 
seen (supra, p. 3) was given the case on the theory that 
the authorization of a volunteer was under no circum- 
stances within the protection of the officer’s privilege. 


B. The Privilege of Appellant's Officers Not To Sup- 
bly Incriminating Information for Submission to 
the Attorney General. 


The government argues (Br. 16) that if an officer used 
the anonymous letter device to supply Thompson or Mar- 
riott with the information required by the registration 
statement, the information could not incriminate him. 
This is nonsense. The fact that the identity of the officer 
who furnished the information was not disclosed to the 
government would not prevent use of the information ina 
prosecution of any person whom it could identify as an 
officer or member, including the officer who supplied the 
information. 


The government also argues (Br. 17) that the officers 
are not privileged against supplying the information called 
for by the registration statement in view of the doctrine 
that an organization may be required to produce records 
whose contents incriminate its officers. This argument 
was disposed of by the decision on the prior appeal. The 


Court there stated that an officer is protected by the priv- 
ilege, "even where the officer is asked only to describe 
the contents of books which he was bound to produce but 
which were lost or stolen." Communist Party v. United 
States, supra, 118 U.S. App. D.C. at 67, 331 F.2d at 813. 
The registration statement goes further since it calls for 
information which may not, and some of which we have 
shown (Br. 36-37) does not, appear in appellant's records. 


Accordingly, even if there were any validity in the 
anonymous letter device proposed by the government, a 
reversal of count XII of the 1961 indictment, charging 
failure to file a registration statement, would still be re- 
quired. 


Il. The Denial of a Judicial and Jury Trial 


We do not, of course, dispute that the Act eliminated 
from the trial of this case the issue as to whether appel- 
lant is a Communist-action organization. Our contention 
(Br. 25-29) is that this feature of the Act is unconstitu- 
tional. It is no answer that, as the government says (Br. 
19), it isfor Congress "to define crimes against the United 
States."' For Congress does not have power, in a crimi- 
nal statute, to substitute administrative for judicial and 
jury determination of facts which are constitutionally 
prerequisite to guilt. 


The vice of such a Statute is not that it violates the 
general due process standard of fairness, but that it de- 
nies an accused the specific guarantees of trial by judge 
and jury and the requirement of proof of guilt beyond a 
reasonable doubt. None of the latter guarantees was in- 
volved in the decisions of this Court in the Communist- 
front cases cited by the government (Br. 20), which are 
therefore inapplicable. All that those cases decided was 
that it does not deny due process to make the administra- 
tive determination against appellant conclusive of its sta- 
tus in a subsequent administrative proceeding against an 
alleged Communist-front organization. 
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Nor is it any answer to appellant's complaint that a 
retrial in the criminal proceeding of appellant's charac- 
ter as a Communist-action organization would be difficult 
or unworkable (Appellee’s Br. 20). The constitutional 
guarantees of judicial and jury trial cannot be dispensed 
with because they are inconvenient. And it is no more 
impractical to require such proof than to require proof 
of the character of the Communist Party in each prose- 
cution under the Smith Act. Yet, as stated in Noto v. 
United States, 367 U.S. 290, 299: 


"The kind of evidence which we found in Scales 
sufficient to support the jury's verdict of present 
illegal Party advocacy is lacking here in any ade- 
quately substantial degree. It need hardly be said 
that it is upon the particular evidence in a partic- 
ular record that a particular defendant must be 
judged, and not upon evidence in some other rec- 
ord or upon what may be supposed to be the ten- 
ets of the Communist Party.” 


Il. Coerced Self-defamation 


Our principal brief (pp. 30-32) showed that the regis- 
tration form (Form IS-51a) violates the First Amendment 
and due process by its purposeless requirement that ap- 
pellant make the Self-defamatory declaration, contrary 
to its belief, that itis a Communist-action organization 
as defined in the Act. The government (Br. 16) charac- 
terizes our argument as "far-fetched" because "by no 
stretch of the imagination does the registration form 
force appellant to admit that it is a member of a 'Soviet- 
controlled international conspiracy.'"’ But that is pre- 
cisely what the Act defines a Communist-action organi- 
zation to be and what the registration form forces appel- 
lant to admit that it is. 


The government (Br. 16) also attempts to make it ap- 
pear that the present registration form was approved by 
the Supreme Court when it affirmed the registration or- 
der in Communist Party v. S.A.C.B., 367 U.S. 1. How- 
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ever, as our principal brief pointed out (p. 31) the form 
in effect at the time of that decision did not require the 
registrant to admit that it was a Communist-action or- 
ganization. 


IV. The Lack of Any Duty To File a 
Registration Statement 


A. Our principal brief (pp. 34-35) showed that the Act 
does not require the filing of a registration statement by 
an organization which, like appellant, has not registered. 
Unable to answer our demonstration, the government de- 
liberately twists it (Br. 16, n. 13) into an admission that 
an organization is bound to file a registration statement 
if it has an enforceable obligation to register. 


B. The government does not dispute the showing in 
our principal brief (pp. 35-37) that it was impossible for 
appellant to comply with several demands of the regis- 
tration statement. It is suggested, however (Appellee's 


Br. 17), that the Attorney General might waive these de- 
mands. The government advanced the same argument in 
Albertson v. S.A.C.B., supra, where the Supreme Court 
rejected it, stating (at 78) that, "nothing in the Act or 
regulations permits less than literal and full compliance 
with the form." 


V. The Non-existence of the World Communist 
Movement as Described in Section 2 


The government urges (Br. 23) that the issue as to the 
existence of a world Communist movement as described 
in section 2 of the Act is non-justiciable. This contention 
is foreclosed by Communist Party v. SA.C.B., supra, at 
113, quoted in our principal brief (p. 39), which flatly 
held that the issue is not foreclosed by the findings of 
section 2 but is open for judicial scrutiny. 
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VL The Insufficiency of the Evidence 
Under the 1961 Indictment 


Our principal brief (pp. 20-21) showed that the gov- 
ernment failed to meet its burden under the 1961 indict- 
ment because the willingness of Thompson and Marriott 
to sign and file the registration documents was contingent 
on FBI approval.+ The government argues (Br. 20-21) 
that this is irrelevant because "the Party made it clear 
that it would not accept the services of a volunteer if one 
was offered.” 


However, as this Court held on the prior appeal, ap- 
pellant cannot be convicted merely on proof that it had 
no intention of complying with the registration require- 
ments. "Proof that the defendant could have complied” 
is required. Communist Party v. United States, supra, 
118 U.S. App. D.C. at 69, 331 F.2d at 815. There was 
no such proof under the 1961 indictment. 


Respectfully submitted, 
JOHN J. ABT 


299 Broadway 
New York, N.Y. 


JOSEPH FORER 
711- 14th Street, N. W. 
Washington, D.C. 


Attorneys for Appellant 


* The government intimates (Br. 21, n. 21) that Marriott's will- 
ingness to act was unconditional. But his testimony on cross-ex- 
amination (J.A. 80-81) was flatly to the contrary. 
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QUESTIONS PRESENTED 


1. Whether the appellant could have had signed and 
filed the registration and registration statement required 
by Section 7 of the Subversive Activities Control Act and 
the Attorney General’s regulations without violating the 
privilege of its officers against self-incrimination. 

2. Whether the trial judge correctly instructed the 
jury that appellant was guilty of violation of the Act 
if its failure to file was intentional and deliberate. 

8. Whether appellant was entitled to a jury trial on 
the issue whether it is a Communist-action organization. 

4. Whether the sentence of $10,000 on each count vio- 
lated the Eighth Amendment or the requirements of due 
process. 

5. Whether the evidence of violations alleged in the 
1961 indictment was sufficient. 

6. Whether appellant was denied its right to a speedy 
trial on the 1961 indictment. 

7. Whether the Court should invalidate the statute on 


the basis of judicial notice of changes in the world Com- 
munist movement. 
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BRIEF FOR APPELLEE 


JURISDICTION 


Two judgments were entered November 19, 1965 con- 
victing appellant under two indictments (J.A. iv, v, 180, 


(1) 
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131). This Court has jurisdiction under 28 U.S.C. 
$$ 1291 and 1294, and D. C. Code, Supp. IV, § 11-821. 


STATEMENT OF THE CASE 


Appellant was convicted on two indictments, returned 
respectively on December 1, 1961, and February 25, 1965, 
charging failure to register and file a registration state- 
ment in violation of $$ 7 and 15 of the Subversive Ac- 
tivities Control Act, 50 U.S.C. §$ 786 and 794 (J.A. 1, 
10). A previous conviction under the 1961 indictment 
had been reversed and the case remanded with leave to 
the Government to request a new trial. Communist 
Party v. United States, 118 U.S. App. D. C. 61, 331 
F (2d) 807, cert. denied, 377 U.S. 968. The Government 
requested a new trial (J.A. 9), and after the return of 
the 1965 indictment, the two indictments were consoli- 
dated for trial (J.A. 25). 

Each indictment contains twelve counts (J.A. 1-6, 10- 
16). In each the first eleven counts charge as separate 
offenses that the appellant on eleven consecutive days 
“willfully and unlawfully” failed to register with the At- 
torney General of the United States as required by an 
order of the Subversive Activities Control Board, (which 
order became final October 20, 1961), as a Communist- 
action organization, as required by the Act. (J.A. 1-6, 
10-15). In each indictment Count XII charges willful 
and unlawful failure to file a registration statement as 
required by Section 7 of the Act (J.A. 6, 15-16). At the 
consolidated trial, which began November 2, 1965, the 
Government elected to proceed on Count XII of the 1961 
indictment and the corresponding count of the 1965 in- 
dictment was not tried (J.A. 30). 

At the trial the following facts were admitted: 


1. On April 20, 1953, the Subversive Activities Control 
Board, after hearings on a petition filed by the Attorney 
General of the United States pursuant to Section 13(a) 
of the Subversive Activities Control Act of 1950, ordered 
the defendant herein the Communist Party of the United 
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States of America, to register as a Communist-action or- 
ganization under and pursuant to Section 7 of the Act. 

2. On judicial review, the order of the Board was af- 
firmed by the United States Court of Appeals for the 
District of Columbia Circuit. The judgment of the said 
United States Court of Appeals was affirmed by the 
Supreme Court of the United States, and the mandate 
of the Supreme Court was issued on October 10, 1961. 

8. The order of the Board became final on October 20, 
1961, and notice to that effect was published in the Fed- 
eral Register on October 21, 1961 (J.A. 62). 

4. At all relevant times appellant has been an un- 
incorporated association (J.A. 62); 

5. Appellant did not register or file a registration 
statement at any time prior to the 1965 indictment (62- 
63). 

6. Appellant mailed a letter on November 10, 1961. to 
the Assistant Attorney General, Internal Security Divi- 
sion. The letter bore in typewriting the subscription 
“Communist Party of the United States by its authorized 
officers”, and was on appellant’s printed letterhead and 
bore the Party’s seal. The letter stated that each of ap- 
pellant’s officers declined to sign or file either the reg- 
istration (Form IS-5la) or the registration statement 
(Form IS-51) on the ground of the Fifth Amendment 
privilege against self-incrimination (J.A. 124-215). The 
Assistant Attorney General denied the claims of privilege 
and rejected the letter as full or partial compliance with 
the Act, in a telegram dated November 17, 1961 (J.A. 
124, 126). 

At the trial two government Witnesses, Lulu Mae 
Thompson, and Henry Oscar Marriott, each testified that 
late in 1961, he or she had formed a state of mind of 
willingness to sign the registration documents, if re 
quested to do so by an officer of appellant (J.A. 42-43, 
65, 84). Both witnesses were reporting to the F.B.I. 
on appellant (J.A. 45, 72). Other facts as to their testi- 
mony are set out, infra, under “Argument”. Marriott 
also testified that on February 8, 1965, at the request 
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of the Department of Justice, he personally offered to 
Gus Hall. General Secretary of the Party, to register the 
Party, and Hall refused (J.A. 66-67. 81-83). Marriott 
repeated his offer in a letter to the Party (with a copy 
to Hall) a few days later, but received no reply (J.A. 
67-71, S5-86). 

Mrs. Thompson also testified to attending the 1959 
convention of the Communist Party and to learning of 
the election of officers, including Hall (J.A. 31-32), and 
to her knowledge of the registration requirements (J.A. 
3S+42). 

Paul Jeschke. a newsman in San Francisco, testified 
that in May, 1965, Gus Hall told him in an interview that 
he was the General Secretary of the Party (J.A. 50-53.) 

John Hewson testified that in 1963 he introduced Hall, 
who spoke at a meeting at the University of Virginia, as 
the Secretary General of the Party (J.A. 58-54). 

Will Lissner, a news reporter, testified to attending a 
press conference at the Communist Party Headquarters 
at which Gus Hall identified himself as General Secretary 
and stated that the Party did not intend to comply with 
the law (J.A. 55-63). 

Prior to the trial motions to dismiss the indictments 
had been denied (J.A. 7, 16). Motions to dismiss the 
1961 indictment for lack of a speedy trial and for judg- 
ment of acquittal at the close of the trial were also 
denied (J.A. 22-24, 88). 

The court’s instructions to the jury appear at J.A. 
91-110. 


STATUTE AND REGULATIONS INVOLVED 


Provisions of the Subversive Activities Control Act are 
set out in the Appendix to appellant’s brief (pp. 53-61). 
The regulations issued by the Attorney General and the 
forms prescribed by him appear in the Joint Appendix, 
pages 111-118. 


9) 
SUMMARY OF ARGUMENT 


1. The Government proved that in 1961 there were two 
witnesses who were willing to sign the registration docu- 
ments for the Party, and one in 1965, who actually 
offered to do so. The Party made no effort to comply. 
In 1961 its announcements that it would refuse to comply 
had the effect of warning off the persons who were avail- 
able as “volunteers,” so the responsibility was the ap- 
pellant’s for its deliberate failure to register. 

2. The available volunteers were F.B.I. informants, 
but the Party could have authorized them to act by a 
letter of authority in form like that of the letter of 
November 10, 1961, subscribed by the Party and bearing 
the Party seal and without disclosing the identity of an 
officer. In fact they had known the identity of at least 
the General Secretary since 1959, so there would have 
been no compulsion to disclose it. His identity had been 
extensively publicized by the Party and by himself so its 
disclosure to a volunteer would not have been at all in- 
criminating in the sense of injurious. 

8. The appellant as an association had no privilege 
against self-incrimination and was not privileged against 
production of its records. Albertson v. S.A.C.B., 382 
U.S. 70 dealt with compulsion of an individual and is 
distinguishable. 

The regulations contemplate that omissions in filling 
out the registration statement may be necessary and the 
Assistant Attorney General advised appellant to comply 
“as nearly as possible.” 

4. Appellant’s refusal to register was intentional and 
deliberate, so it was “willful”. An “evil” intent is neces- 
sary only in cases involving fraud or some crimes derived 
from the common law, and that appellant believed the 
statute to be invalid was not a defense. 

5. Congress provided for a due process hearing and 
judicial review on the issue whether appellant is a “Com- 
munist-action organization,” and such hearing and review 
appellant had. Congress could constitutionally and did 


6 


define as a crime failure to comply with the order of the 
Board, and relitigation in the criminal case of the “ac- 
tion” issue determined in the Board proceeding is not 
required. 

6. To secure compliance with a statute enacted in the 
interest of the national security Congress could properly 
provide for cumulative penalties. It was in the discre- 
tion of Congress to fix the limits of the penalty and the 
penalties of the Act do not, on the precedents, provide for 
“excessive fines.’ There was no denial of due process 
in imposing cumulative penalties, because appellant had a 
due process hearing in the registration proceeding. 

7. The evidence as to the 1961 indictment was suf- 
ficient, because the jury could have found that the appel- 
lant’s declared policy of refusal to comply warned off 
and kept away volunteers. 

8. Under the circumstances appellant was not denied 
its right to a speedy trial on the 1961 indictment, be- 
cause it was reasonable and proper to allow the Govern- 
ment time to explore the issues and to try both indict- 
ments together. 

9. This is not a case in which it would be proper to 
take judicial notice of a change in world conditions to 
invalidate the Act. No change since 1950 is claimed in 
the appellant’s relation to the Soviet Union, and to pass 
upon the legislative need for the statute is a question for 
Congress. Baker v. Carr, 369 U.S. 186. 


ARGUMENT 
1. Appellant’s refusal to register violated the Act. 


a. Preliminary—the Record 


The Communist Party is a voluntary association and 
has no privilege against self-incrimination. United States 
v. White, 322 U.S. 694, 699; Oklahoma Press Pub. Co. v. 
Walling, 327 U.S. 186, 196; Wilson v. United States, 221 
U.S. 361, 382; Hale v. Henkel, 201 U.S. 48, 75; Wigmore 
on Evidence, (McNaughton Rev., 1961), §2259a. The 
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presumption in the usual case is that an organization 
can find someone willing, even if not legally bound, to 
act for it in complying with a subpoena or other legal 
demand. Communist Party v. United States, 118 U.S. 
App. D.C. 61, 331 F(2d) 807, 814, cert. denied 377 U.S. 
988, citing United States v. 42 Jars, 162 F. Supp. 944, 
946 (N.J.) aff'd 264 F(2d) 666 (CA. 3); United States 
Vv. 3963 Bottles, 265 F(2d) 332 (CA. 7); Simon v. 
American Tobacco Corp., 192 Fed. 662 (S.D.N.Y.). 

On the prior appeal, however, this Court held that on 
the evidence before the jury’ the Communist Party 
should not have been held liable, because the claim by 
the Party officers of the privilege should have been sus- 
tained and no liability attached to the Party because of 
their refusal to register it (331 F (2d) at 813-814). The 
Court remanded with instructions to grant a new trial 
should the Government request it in order to show that 
someone was willing to sign on the Party’s behalf. 

In its opinion the Court cited Heikkinen v. United 
States, 355 U.S. 278, for the proposition that, under the 
circumstances, the burden of proving that a volunteer was 
available should be on the Government, and suggested 
that a “willing volunteer” might make known to the 
Government his availability to sign the registration doc- 
uments (331 F(2d) at 814-815). 

At the second trial the Government produced two wit- 
nesses, Mrs. Thompson and Mr. Marriott, who testified 
that in 1961 they would have been willing to volunteer 
to sign the registration documents on behalf of the Party 
had they been asked to do so by the Party or a re 
sponsible official (J.A. 42-44, 72-74). 

Mrs. Thompson, who left the Party in 1962 (J.A. 45), 
testified that in 1961 she knew that the registration forms 


*The Court said that at the first trial there was insufficient evi- 
dence to show the status of Party leaders Hall, Davis, and Flynn 
(331 F(2d) at 810n4). In the present record, however, there was 
evidence of their election to office (J.A. 33, 88) and it is undisputed 
that in 1959 Gus Hall was elected General Secretary of the Party 
and holds that office now. 
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required a statement of the names of officers, names and 
addresses of members, information about funds and 
mimeographs, and that she knew an agent could sign 
the forms (J.A. 3442). 

Mr. Marriott testified that he was willing to register 
the Party in 1961 and told the members of the Ware- 
house Section, a Communist Party club to which he be 
longed, at that time that he believed the Party should 
register (J.A. 66, 72-75, 84). On February 3, 1965, in 
front of Party Headquarters in New York he spoke to 
Gus Hall, whom he had met previously, and offered to 
volunteer his services to register the Party under the 
“McCarran Act” (J.A. 66-67). He had read about the 
registration requirements in the People’s World, a Party 
paper in California (J.A. 38), and in the public press 
(J.A. 76) and had heard Mickey Lima, Party Chairman 
for Northern California, talk about them (J.A. 76-77). 
Shortly after February 3, 1965, he wrote a letter to the 
Party, with a copy to Gus Hall, confirming his willing- 
ness to register the Party (J.A. 85-86). The letter and 
the copy were delivered (J.A. 85), but he received no 
reply (J.A. 84-87). 

Both Mrs. Thompson and Mr. Marriott during their 
Party membership from 1953 on made reports on the 
Party to the FBI and were paid by the FBI. (J.A. 45, 
71-72). 

Both witnesses learned at Party meetings as early as 
1961 that the Party did not intend to register, even by an 
agent; that that was Party policy, not to register (J.A. 
46-48, 77-78). 

The District Judge instructed the jury that the de 
fendant’s officers were privileged not to sign the regis- 
tration documents and that the Party was not liable 
because they refused to sign, but that the Party was re- 
quired to make a reasonable effort to find a person who 
was willing to sign and that the Government had the 
burden of proving that such a person was available and 
the defendant could have found him by a reasonable 
effort (J.A. 108). 
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b. The Party could register without self-incrimination 
of its officers. 


The obligation to register under the Act was on the 
association, the Communist Party; the order of the Sub- 
versive Activities Control Board was addressed to the 
Party and that order was valid (Joint Appendix in No. 
17588, pp. 52-53). Communist Party v. Control Board, 
367 U.S. 1. 

«= Compliance with an act of Congress is not to be held 
besa merely voluntary when such a construction would 
defeat the statutory purpose. New Haven R.R. v. Inter- 
state Commerce Comm., 200 U.S. 361, 391. An order 
addressed to an artificial entity, an association or cor- 
poration, is no less binding than an order to an in- 
dividual. See United States v. Fleischman, 339 U.S. 349, 
357, citing Wilson v. United States, supra, and Brown v. 
United States, 276 U.S. 134; also United States v. White, 

322 U.S. 694. 

We deal here only with the requirement of the statute 
and of the regulation that the organization register; we 
discuss infra, pp. 15-17, the requirements of the “regis- 
tration statement” for the furnishing of information. 

The point immediately at issue breaks down into two 
separate questions: (1) did the appellant have a legal 
justification for refusing to comply with the Act and the 
regulations?; and (2), would the use of a “willing volun- 
teer” to register the Party incriminate the officers? We 
submit that both questions should be answered in the 
negative. 

The remand for a new trial, should the Government 
request it, was to allow the introduction of evidence on 
the issue whether appellant could have complied with the 
order of the Board by using an “other person” who was 
willing to register the organization. (331 F(2d) at 814- 
815. 

At the new trial the Government met that issue by 
evidence that two “volunteers” were willing to register 
the Party in 1961, and that one of them offered in 
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1965 to do so and was rebuffed by the Party’s General 
Secretary. Both of the witnesses were persons who from 
1953 on had been making reports to the FBI and had 
been paid by it. 

The Party suggests that the Government did not prove 
a fair use of the device of a volunteer, because the per- 
sons who testified were “paid informers” (Brief, pp. 21- 
22). But the Court’s opinion stated that “a volunteer 
not intimately associated with the Party might perhaps 
make known his availability to the Government”, and the 
opinion relied on Heikkinen v. United States, 355 U.S. 
272, in which the opinion clearly placed on the Govern- 
ment and its agents the burden of doing the work of 
finding and proving a place to which the deportee could 
go. 331 F(2d), at 814 n. 12. If the appellant had any 
desire to comply with the law, motives of the “other 
person” would be irrelevant, and if the appellant’s at- 
titude was one of absolute refusal to register by any 
means, the fact that the person who was “willing” was 
being paid by the Government would make no difference. 

In passing appellant also suggests that the proposed use 
of undercover agents to register the Party “smacks of 
entrapment” (p. 22). But “entrapment” means that 
the agents of the Government originate the criminal de 
sign and furnish the means for committing the crime. 
Sorrell v. United States, 287 U.S. 435, 441, 451; United 
States v. Litwin, 388 F (2d) 141, 145 (C.A. 6). It is 
not entrapment for the Government to furnish the means 
of complying with the law. Nor did the Government 
suggest or originate the idea that the Party should fail 

or ® refuse to comply 

Appellant further objects that Mrs. Thompson and Mr. 
Marriott could not be “volunteers” because their willing- 
ness to sign for the Party was conditional upon the 
consent of the FBI, of which there was no evidence, and 


? Also, the appellant already had the “predisposition” to violate 
the law which is relevant when entrapment is claimed, See Hall's 
June, 1961, statement (J.A. 56); also J.A. 47, 50, 80. 
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also that they would have complied with a request from 
appellant to sign for it only if they believed that the 
appellant genuinely desired to comply (Brief, pp. 46-47). 
But the FBI did consent to Marriott’s offer in 1965 to 
“volunteer” (J.A. 83, 86-87), and the jury could reasona- 
bly have found that he and Mrs. Thompson were willing 
to act for the Party in 1961 and later, but were prevented 
and warned off by the repeated declarations of the Party 
policy of refusal to register by an agent or in any way 
(J.A. 47, 50, 80).2 And to say that a “genuine desire” 
on the part of the Party to comply with the Act was 
necessary to a conviction for “willful” failure to comply 
would be farcical. Fleischman v. United States, supra; 
United States v. 42 Jars, supra. 

Appellant urges at length that the “volunteer” method 
of registration would also involve self-incrimination of 
an officer, for the officer who authorized the volunteer to 
sign would have to disclose his identity to him, and that 
would be putting evidence within the reach of the At- 
torney General. 

The opinion in Communist Party v. United States, su- 
pra, suggests an answer. The appellant’s letter of No- 
vember 10, 1961, which appears on page 125 of the 
Joint Appendix had the typewritten signature “Com- 
munist Party of the United States”, it bore the seal 
of the Party, and it was on the Party letterhead paper. 
The letter purported to be the official act of the Party 
and the Department of Justice and the Court accepted it 
as such. 331 F(2d) at 810, 813-814.4 


* Taking the view of the evidence most favorable to the Govern- 
ment (Glasser V. United States, 315 U.S. 60, 80, citing United States 
v. Manton, 107 F(2d) 834, 839), there was substantial evidence 
from which the jury could infer that the Party’s own announce- 
ments of policy and of its intention to refuse to register were 
responsible for the failure of any volunteers to offer to act for it. 
It certainly was a clear message to Party members. 


+ An interesting problem as to how to prove that the letter was 
the act of the Party would have confronted the appellant had the 
Government not stipulated the fact (J.A. 126). Appellant would 
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There is no discernible reason why authority to sign 
the registration papers, sealed with the Party seal, could 
not have been given to a volunteer, without any “dis- 
closure” at all. If the Party could act in that manner 
for one purpose, then it could use the same means in 
order to comply with the Act.° 

The district judge charged the jury that what the Gov- 
ernment had to prove was that a volunteer was available 
if the Party had made a reasonable effort to find someone 
to act for it, and that if there was such a person, avail- 
able and willing, it was the obligation of the Party to 
authorize such person to sign and file the papers (J.A. 
105-106). The instruction was clearly correct, the Party 
could excuse its failure to comply only by making a rea- 
sonable effort and finding no one available. What it did 
was to announce that it would refuse to comply—no mat- 
ter what. And it continues to refuse to comply or to 
make any effort to do what the law requires it to do. 
This is wilful refusal and failure in its only meaningful 
sense. 

The 1963 opinion of the Court poses a dilemma; ac- 
cording to that opinion the officers of the Party do not 
have to claim the privilege in the ordinary way. As to 
registration and this case they stand in the position of 
witnesses, not parties, but they cannot claim the privilege 
in their own persons, without frustrating its purpose.* If 
the ease is sui generis, then to adjust the claims of the 
privilege and the interests of the public in enforcing the 
Act, and in fairness to both sides, we suggest that the 


have had to prove the fact by putting on the stand an officer, em- 
ployee, or agent. Doing that would have entailed “disclosure” of the 
type of fact which the Party now claims made compliance im- 
possible. 


“If the authority of the volunteer to act were challenged, his 
authorization could be submitted to the Court for inspection. See 
Brown Vv. United States, 276 U.S. 134, 144. 


ie Cf., Wigmore on Evidence (McNaughton Rev., 1961), §2268; 
Eisler v. United States, 83 U.S. App. D.C. 135, 170 F(2d) 273, 280, 
cert. dism. 238 U.S. 883. 
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Party, which asserted the privilege of the officers by the 
November 10, 1961, letter, could have and therefore 
should have used the same method of a letter signed with 
the Party name, sent by and on behalf of its officers and 
bearing the Party seal, to authorize a volunteer to act 
for it.’ The alternative would seem to be to say, in 
effect, that only those organizations which are willing to 
comply with the Act have to do so. The Attorney Gen- 
eral’s regulations (J.A. 114-115) do not attempt to pre- 
seribe any particular way in which the authority to sign 
must be given. 

On the present record, moreover, it is not at all clear 
that the disclosure of his identity as General Secretary 
in connection with the signing of the registration papers 
would violate the privilege of Gus Hall, for example. At 
the first trial there was insufficient evidence in the record 
of Gus Hall’s official position. 381 F(2d) at 810 n. 4. 
Even conceding, arguendo, that the former holding of this 
Court is that as a matter of law Hall can refuse to sign 
the registration papers himself because of privilege, it 
does not necessarily follow here, on a substantially differ- 
ent record, that the holding is to be applied literally in 
deciding a new issue, i.e, the use of a volunteer to reg- 
ister the Party. See, Fielding v. United States, 102 U.S. 
App. D.C. 137, 251 F(2d) 878; United States v. Parou- 
tian, 319 F(2d) 661 (C.A. 2), cert. denied, 375 US. 
981. Cf., also Gospel Army v. Los Angeles, 381 U.S. 548, 
547; Stueber v. Admiral Corp., 185 F(2d) 10, 18 (C.A. 
7), cert. denied, 341 U.S. 414; Chicago, St. P. M & O. 
Ry. Co. v. Kulp, 102 F(2d) $52, 354 (C.A. 8), cert. de- 
nied, 307 U.S. 687. 

In deciding the “volunteer” issue, there is evidence in 
the record about Hall which was not before the Court on 


*In a somewhat analogous situation, involving the “informer’s 
privilege, the courts have sanctioned the use of a variety of proced- 
ures to reconcile the competing interests of the public and of the 
defendant. See, Roviaro Vv, United States, 353 U.S. 53, 59, 


"This is not to say that the same may not be true of others, like 
Mickey Lima, See J.A. 41, 76-77, 
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the first appeal. That Gus Hall is the General Secretary 
of the Party is admitted; and that fact has been publi- 
cized by him and by the Party since he was elected in 
1959. His officership would not have to be “disclosed” to 
either Mrs. Thompson or Mr. Marriott; they knew it 
(J.-A. 32-33, 4546, 67). In June, 1961, shortly after the 
Supreme Court affirmed the order to register, the Party 
called a press conference which was conducted by Gus 
Hall, who identified himself as the General Secretary of 
the Party to 12 or 14 newspaper men representing most 
of the New York press and the wire services (J.A. 55- 
58).* His election in 1959 had been reported in the New 
York Times, among other papers (J.A. 57-58). At the 
press conference in 1961 Hall handed out copies of a 
mimeographed statement, and made tape recordings for 
radio broadcasts (J.A. 58-59). In 1963 Hall permitted 
himself to be introduced to a meeting at the University 
of Virginia as the Secretary (J.A. 53-54), and in May of 
1965 he gave a two and a half hour interview to a re- 
porter in San Francisco and told him that he was Gen- 
eral Secretary (J.A. 51-53). 

On this record the jury could properly have found that 
Hall would not have incriminated himself in the slightest 
degree by asking Mrs. Thompson or Marriott or any other 
volunteer who was willing to take whatever personal risk 
might be involved, to sign and file the registration docu- 
ments. 

A witness’s mere say-so does not sustain a claim of 
privilege. That is a question for the court. In Hoffman 
v. United States, 341 U.S. 479, 486-487, the Court said 
that, to sustain a claim of privilege, it must be “evident 
from the implications of the question, in the setting in 
which it is asked, that a responsive answer to the ques- 
tion or an explanation of why it cannot be answered 
might be dangerous because injurious disclosure might 
result. The trial judge in appraising the claim ‘must be 
governed as much by his personal perceptions of the case 


* Mrs. Flynn and Benjamin Davis, both officers of the Party at the 
time, were also present. Both are now deceased. 
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as by the facts actually in evidence’. See, Taft, J., in 
Ex parte Irvine, 74 Fed. 954, 960 (C.C.S.D. Ohio, 1896.)” 

See also, Curcio v. United States, 354 U.S. 118, 124, 
Heike v. United States, 227 U.S. 131, 143, 144; Common- 
wealth v. Joyce, 326 Mass, 751, 97 N.E. (2d) 192, 194. 

That is, in each case it is a question of fact whether 
the danger of incrimination is real. That question the 
trial judge has to determine initially, as he does other 
questions of fact, in ruling on the admissibility of evi- 
dence. United States v. Dennis, 183 F(2d) 201, 231 
(C.A. 2), aff'd, 341 U.S. 494. For Hall to disclose his 
official position to a volunteer, who knew it already, and 
who would, or could be required to, pass it along to the 
Government, which also knew the fact, would not increase 
Hall’s danger of crimination to any degree at all. There 
is no need to draw a “conjuror’s circle” around the whole 
subject. “[T]o apply the privilege without regard to the 
public interest and without striving to accommodate that 
interest, as far as may be done without violence to the 
privilege, would be unrealistic and doctrinaire”. In re 
Pillo, 11 N.J. 8, 98 A(2d) 176, 181.° 


2. The Appellant violated the Act by refusing to file a 
“registration statement”. 


Appellant also argues that the information required by 
the form of “registration statement” (IS. -51, J.A, 114- 
118), violates the officers’ privilege, and might incrimi- 
nate them under the Smith Act and Section 4(a) of the 
Act. 

If the organization complies by using a November 10 
type letter to authorize the volunteer to act, then the 
identity of the supplying officer is not revealed, as it 


10 Cf, Gay’s Gold, 13 Wall. 358, 362; Jacobson V. Massachusetts, 
197 U.S. 11, 30; Werk v. Parker, 249 U.S. 130, 183. 


11 Ag to the Smith Act the argument is of dubious validity. Noto 
v. United States, 367 U.S. 290. As to Section 4(a) that section has 
never been construed by the courts and it is not necessary to do so 
here. 
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would have to be were the evidence to be used against 
him, even if only as a “lead.” 

In any case, the association itself, as an impersonal 
entity, has no privilege and it may be required to produce 
its records, even though the records incriminate the offi- 
cers. McPhaul v. United States, 364 U.S. 372, 380; Cur- 
cio v. United States, 354 U.S. 118, 122; Rogers v. United 
States, 340 U.S. 367, United States v. White, 322 US. 
694: = Wilson v. United States, 221 US. 361, 382. Nor, 
as the cases just cited show, may it plead the privilege 
against incrimination to protect the officers.* 

‘Albertson v. S-A.C.B., 382 U.S. 70, on which appellant 
relies, involved the requirement that an individual reg- 
ister, not the organization, and in the two different types 
of cases the application of the privilege is, as we have 
shown, entirely different. The argument (Brief, p. 31) 
that registration violates the First Amendment because 
it requires appellant to “defame” itself, is far-fetched ; 
by no stretch of the imagination does the registration 
form force appellant to admit that it is a member of a 
“Soviet-controlled international conspiracy” (Brief, pp. 
23-24). The Communist Party, if it complies with the 
law, still may exist and operate legally and a penal stat- 
ute is not to be extended by construction. Yates v. Unit- 
ed States, 354 U.S. 298.% As far as this appeal is con- 
cerned, appellant is charged merely with failure to reg- 
ister in accordance with the order sustained by the Su- 
Be Communist Party v. Control Board, 367 

». 1. 

Registration by an individual may be objected to be- 
cause it requires him “to disclose the contents of his own 


22In White the subpoena was addressed to the local union, not to 
an individual. 


23 Appellant seems to admit that if it is obligated to register, it 
is also bound to file a registration statement. Brief, pp. 33-35. 


14 The statement of this Court that the array of statutes facing 
the Party “virtually makes it a criminal conspiracy per se” (331 
F(2d) at 812) was said in relation to compulsion on an individual 
to register. The Court did not say that the Party is a criminal con- 
spiracy per se. 
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mind” (Curcio v. United States, 354 U.S. 118, 128), but 
that cannot be the case with an association or a corpora- 
tion. An association can answer only from its records or 
from the knowledge of at least such of its officers as are 
not privileged. 

The appellant’s brief (p. 23) argues that the volunteer 
would have to supply any information lacking in the reg- 
istration form filled out and given to him. That raises 
a question of the volunteer’s privilege, not the privilege of 
the officers. What a volunteer would sign or refuse to 
sign is purely hypothetical. Nothing in the form of the 
certificate that he has been authorized (J.A. 118) re- 
quires him to warrant the completeness or the accuracy of 
what he signs, and at most under 18 U.S.C. 1001 he 
would be liable for knowing and willful omissions or 
false statements. In his telegram rejecting the Novem- 
ber 10 claim of privilege the Assistant Attorney General 
advised the Party that its obligation was to “comply— 
as nearly as possible”, and the statement in the instruc- 
tions, “All items of the form are to be answered” (J.A. 
114) is only the customary form of warning to persons 
who have to answer questionnaires etc.; and the same 
paragraph goes on to cover the cases where an omission 
may be necessary.» The Attorney General has authority 
under the Act to issue regulations, and he must have au- 
thority to some extent to interpret the regulations and to 
decide when the forms filed amount to compliance.’* 


3. The appellant “willfully” violated the Act. 


The trial judge instructed the jury that “willful” means 
that the default was deliberate and intentional and was 
not mere “inadvertence or accident” (J.A. 107). 


13In two recent cases involving penal statutes and government 
forms or reports the Court has seemed to approve “as nearly as 
possible” answers. St. Regis Paper Co, Vv. United States, 368 U.S. 
208; Rabinowitz v. Kennedy, 376 U.S. 605, 610, 


16In Gerende Vv. Election Board the Court recognized the author- 
ity of the Attorney General of Maryland to construe the form of 
affidavit required by a State statute. 


18 


On the evidence appellant’s refusal to register was de- 
liberate and intentional. The “general rule” is that, “If 
a man intentionally adopts a certain conduct in certain 
circumstances known to him, and that conduct is forbid- 
den by the law under those circumstances, he intention- 
ally breaks the law in the only sense in which the law 
ever considers intent.” Screws v. United States, 325 
U.S. 91, 96; Morrissette v. United States, 342 U.S. 246; 
Townsend v. United States, 68 App. D.C. 2238, 95 F (2d) 
352, 358; cert. denied, 303 U.S. 66. 

An “evil” intent in the sense of “with a bad purpose” 
is seldom required in criminal] law, and then usually in 
cases involving active conduct, like fraud (Wilson v. 
United States, 250 F(2d) 312, 319 (C.A. 9) or offenses 
derived from the common law, like larceny. See, Mor- 
rissette v. United States, supra. 

Appellant cites Heikkinen v. United States, 355 U-S. 
273, arguing that for purposes of this case “willfulness” 
must have the meaning given it in that case (Brief, p. 
44). But that meaning does not aid appellant. Heik- 
kinen said “willful” meant with a “bad purpose or with 
a “non-justifiable excuse” (355 U.S. at 278, emphasis 
ours). This is the latter case. 

Appellant knew that it was required by the order of 
the Board to register and it refused to do so. That it 
believed as a matter of law that the statute was invalid 
is not an excuse. Sinclair v. United States, 279 U.S. 263, 
299. 


“The only defense of the accused in this case is his 
belief that the law ought not to have been enacted.” 
Reynolds v. United States, 98 U.S. 145, 167. 


4. Appellant was not entitled to re-litigate the issue 
whether it is a “Communist-action” organization. 


Both indictments were for failing to register with the 
Attorney General when there was outstanding a final or- 
der of the Board requiring the Party to register and 30 
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days or more had elapsed without compliance (J.A. 1-2, 
10-11) ." 

The District Court instructed the jury (J.A. 108) that 
the Board’s determination, affirmed by this Court and by 
the Supreme Court, settled the question whether the Party 
is a Communist-action organization. 

Appellant’s argument is that in a prosecution for fail- 
ure to register the Government must prove as a fact that 
the defendant is a Communist-action organization as de- 
seribed in the Act. That is not an issue in the case ac- 
cording to the language of the Act. The Party is an or- 
ganization which has been ordered to register; an action- 
organization which has not been ordered to register does 
not violate Section 15(a) (50 U.S.C. 794) by failing to 
do so. 

The law is replete with instances of the administra- 
tive determination of a status or duty, with criminal 
prosecution for willful or knowing default. Thousands of 
draft classifications have been established in administra- 
tive proceedings and without jury trials; and the valid- 
ity of legislation punishing refusals to comply has been 
upheld. 

“The concept of a jury passing independently on an 
issue previously determined by an administrative body is 
contrary to settled federal administrative practice; the 
constitutional right to jury trial does not include the 
right to have a jury pass on the validity of an adminis- 
trative order.” Cox v. United States, 882 U.S. 442, 
458,7° 

See, to the same effect, Yakus v. United States, 321 
U.S. 414, 444-445. 

It is for Congress to define crimes against the United 
States. Viereck v. United States, 818 U.S. 286, 241; 


17 And in 19,880 a twelfth count for failure to file a registration 
statement (J.A. 6). 


18 Appellant would distinguish Cor on the ground that the issue 
there was the denial of a privilege (Brief, pp. 28-29). But a draft 
classification does establish that the individual is subject to duties 
and obligations, 
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Frend vy. United States, 69 App. D.C. 281, 100 F(2d) 
691, cert. denied, 306 U.S. 640; Hunt v. Hudspeth, 111 
F(2d) 42 (C.A. 10). Appellant had a full hearing in 
the registration proceeding and judicial review at every 
level.” 

The Party had a full hearing in the administrative pro- 
ceeding. It is now indicted for an admitted and willful 
failure to comply with the administrative order. 

Due process of law is a matter of fundamental fairness. 
It “depends on circumstances. It varies with the subject 
matter and the necessities of the situation.” Moyer v. 
Peabody, 212 U.S. 78, 84. According to the Congressional 
definition, a violation of Section 15 is established by proof 
of an order of the Board. To hold that appellant has 
been denied due process because it could not retry before 
the jury an issue it litigated and re-litigated from 1953 
up to and including 1961 would be altogether unreason- 
able, and might well render the statute altogether un- 
workable.” 


Similar arguments have been rejected by this Court. 
See, Weinstock v. S.A.C.B., 117 U.S. App. D.C. 398, 331 
F (2d) 75, 76; Jefferson School v. S.A.C.B., 118 U.S. App. 
D.C. 124, 331 F(2d) 76, 82; National Council v. S.A.C.B., 
117 U.S. App. D.C. 395, 322 F(2d) 375, 392. 


5. The evidence was sufficient in regard to the 1961 vio- 

lations. 

Appellant’s brief (pp. 42-43) urges that the evidence as 
to the availability of a volunteer in 1961 was deficient 
because the willingness of both Mrs. Thompson and Mar- 
riott was contingent upon F.B.I. approval. But the point 
is irrelevant, because, as we have indicated, the Party 


%* The Administrative Procedure Act applies to registration pro- 
ceedings (Section 16, 50 U.S.C. 795). 


20 Appellant relies on Wong Wing Vv. United States, 163 U.S. 228. 
Under the statute in question in Wong Wing it did not appear that 
the alien would ever get an opportunity for a real administrative 
hearing. Cf. Coz and Yakus, supra. 
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made it clear that it would not accept the services of a 
volunteer if one offered. Hall’s statement in June of 1961 
that the Party did not intend to comply with the Act at 
all (J.A. 56) was a declaration of a policy which the 
Party consistently followed. No one can act as a volun- 
teer for a person who refuses his services, so both Mrs. 
Thompson and Marriott, “willing” in 1961, were given to 
understand that their services, if offered, would be re- 
jected. A necessary element of the “other person” method 
of registering is that the registering organization consent 
and authorize the person to act.” 

Hall, as the General Secretary, was also “available” in 
1961. Our argument is not that he had waived his privi- 
lege by publicizing his official position, but that he had ex- 
tinguished the possibility of incrimination if he stated the 
fact of his officership. Even if he had signed the regis- 
tration papers, his signing would not constitute a waiver 
for purposes of a subsequent and separate proceeding. 
Wigmore on Evidence (McNaughton Rev. 1961), § 2276. 


6. The sentence was constitutional. 


Appellant argues that the sentence of $10,000 on each 
count violated the prohibition of the Eighth Amendment 
against excessive fines and cruel and unusual punishment 
(Brief, pp. 49-51). 

The sentence was within the limits of the statute. Since 
a large organization might consider a single penalty de 
minimis, Congress reasonably could make each day of de- 
fault a separate offense, and fix the possible sentence ac- 
cording to its judgment of the gravity of the offense and 
of the danger. What is to be a “unit of prosecution” is 
for Congress to decide, Bell v. United States, 349 U.S. 
81, 88. And, subject to the Eighth Amendment, the 
limits of the amount of the fine are for Congress. Block- 
burger v. United States, 284 U.S. 299, 805; Gore v. 
United States, 857 U.S. 386. 


21 Marriott did tell members of the Warehouse Section in 1961 
that he would register the Party (J.A. 66). 
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Ex parte Young, 209 U.S. 123, and similar cases cited 
by appellant (pp. 50-51) are to be distinguished. Ap- 
pellant has had a due process hearing in a civil proceed- 
ing and full judicial review. The decision in the registra- 
tion case (Communist Party v. Control Board, 367 U.S. 
1) did not “close the civil avenue” until it had been fully 
explored, and the order did not become final until four 
months later. 


7. There was no denial of the right to a speedy trial. 


Appellant’s argument on this point goes only to the 
1961 indictment and only to the delay since the denial 
of certiorari in June, 1964. 

There is no yardstick for determining when a trial is 
“speedy”. The right is necessarily relative, is consistent 
with delays, and depends upon circumstances. Beavers 
vy. Haubert, 198 U.S. 77, 87. The delay must not be “un- 
due and oppressive”, but that is about as close as the 
Supreme Court has come to fixing a standard. See, Unit- 
ed States v. Ewell & Dennis, 34 U.S. Law Week 4154 
(February, 1964). 

Here there is no element of oppression nor was there 
undue delay. When the Supreme Court denied certio- 
rari, the Government was faced with a novel problem of 
proof. The second indictment, returned in February of 
1965 presented the same constitutional questions, and it 
was reasonable and sensible to consolidate the trials and 
save expense and the time of the court. The suggestion 
that the delay allowed the Government to profit by com- 
bining weak evidence as to 1961 with definite evidence of 
a volunteering of services in 1965 is bolstered by no ref- 
erence to the record, and is undercut by the undisputed 
evidence that as early as June of 1961 the appellant pro- 
claimed a policy of refusal to comply which, which it 
maintained throughout the pendency of both cases.” 


22 When the 1961 indictment was before this Court in 1963, there 
was a lack of evidence of the status or authority of the officer who 
announced the policy. 331 F(2d) at 810 n. 4. 
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8. Judicial notice of world conditions should not change 
the result. 


Finally, appellant offers a really startling suggestion, 
that the Court should in effect repeal the Subversive Ac- 
tivities Control Act because world conditions have changed 
since 1950. 

Citing a miscellany of “experts”, appellant argues that 
there is no longer a monolithic world Communist move- 
ment dominated by one foreign dictatorship, so, says ap- 
pellant, the Congressional findings in Section 2 are no 
longer valid, nor is the Act. Significantly, appellant does 
not suggest that there has been any change in the rela- 
tionship between the Communist Party of the United 
States and the Soviet Union. 

Baker v. Carr, 369 U.S. 168, the most recent case cited, 
does not support the argument. The majority opinion 
points out (pp. 210-211) that it is the relationship be- 
tween the judiciary and the coordinate branches of the 
Federal Government, that, because of the doctrine of the 
separation of powers, gives rise to the typical “political 
question” which the courts should not decide. There is 
here what the Court called “a lack of judicially discov- 
erable and manageable standards” for resolving the ques- 
tion. Or, as the Court also put it, the result appellant 
advocates would necessitate a “policy determination of a 
kind clearly for nonjudicial discretion” (p. 217). Cer- 
tainly to set aside the Act on the ground that it no longer 
has a factual basis would entail “embarrassment of our 
government abroad” (p. 26). Whether the Act is still de- 
sirable and necessary in the interests of national security 
is clearly a question for the legislative branch. See, 
Baker v. Carr, supra, and the numerous cases cited. 
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CONCLUSION 


For the foregoing reasons, the judgments should be af- 
firmed. 


Respectfully submitted, 


J. WALTER YEAGLEY, 
Assistant Attorney General. 


DavipD BRESS, 
United States Attorney for 
the District of Columbia 


KEVIN T. MARONEY, 

GEORGE B. SEARLS, 
Attorneys, 
Department of Justice. 
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